


2018 RFS Final Rulemaking

e EPA should set 2018 standards below the
blendwall

— E85 is not a blendwall solution
— E15 is not a blendwall solution

— Carryover RINs should not be relied upon for
compliance

e EPA should set feasible Advanced and Cellulosic
standards for 2018

e EPA should set a feasible Biomass-based Diesel
standard for 2019

e EPA should not grant small refinery exemptions
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EPA should set 2018 standards below
the blendwall

* EPA has authority to waive the statutory volumes

— Implementing the statutory volumes would cause severe economic harm
— EPA has discretionary authority to reduce the volumes and is not
obligated to implement the maximum achievable volume
* Total ethanol volume should not exceed 9.7% of the gasoline
pool

— Significant EO demand, estimated by EIA! at 5.3 billion gallons or 3.8% of

gasoline demand in 2015, 100 fold larger than the combined E85, E15
demand

— EPA should use the same EO methodology outlined in EIA’s May 2016
memo?

e EPA would benefit from a clear EO estimate from EIA each year

1Today in Energy, Almost all U.S. Gasoline is Blended with 10% Ethanol, May 4, 2016.
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Carryover RINs should not be relied upon
for setting annual standards

* EPA correctly recognizes that standards should not rely on
carryover RINs

— Carryover RINs are needed to help ensure market liquidity and in the
event of unforeseen circumstances

— Reliance on carryover RINs only provides a short term relief,
compounding the blendwall problem in subsequent years

— Overestimating E85, E15 reduces the ability to carryover RINs

EPA should set feasible Cellulosic
standards

e Cellulosic standard should be based on at least three months of
actual production
— About 225 million annually based on most recent 120 months in EMTS
— DC Circuit Court of Appeals instructed EPA to “aim at accuracy”

— Production ramp-up projections for liquid cellulosic biofuels have not
materialized
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EPA should set reasonable Biomass-
based Diesel standards

e EPA should maintain the
2018 BBD standard at 2.1
billion gallons

— Regulatory certainty:
companies executed
compliance plans in good
faith based on Dec. 2016 rule

— EPA could exercise its BBD
waiver authority in 2018
volumes should market
conditions warrant

RFA v. EPA (18-2031)

e EPA should not increase
the 2019 BBD standard.
A lower standard may be
appropriate.

— Reduces flexibility in meeting
Advanced standard

— Stakeholders have raised
concerns with feedstock
availability and costs
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EPA should set feasible Advanced

biofuel standards

* Advanced Biofuel standards should be
feasible, taking into account feedstock

availability, renewable fuel production and
blending infrastructure

—The volume of Cellulosic biofuel waived

should be fully applied to the Advanced and
Total Biofuel categories

— The Advanced Biofuel Standard should equal
the BBD standard + Cellulosic + a small

volume of expected other advanced
production
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EPA should not grant small refinery
exemptions

* Ten years into the program, small refineries and small refiners have had
ample time to adjust

— Small refiners/ refineries were completely exempted from the program
through 2010

 Exemptions do not avoid a hardship, but rather provide a windfall
— Exemptions create RIN market uncertainty
— Exempt parties receive an unfair market advantage

* |f exemptions are granted, EPA should change its approach:

— Small Refinery exemptions currently increase the RVO for non-exempt
refineries if approved prior to setting standards

— The unfair market advantage of having no RIN obligation is

compounded by reallocating that exempted volume to other obligated
parties

 |f granted, exemptions should reduce the overall volume requirement
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Endnotes

Slide 4

E15 Chart Sources:
http://www.edmunds.com/ownership/howto/articles/120189/article.html
and auto company contacts

'Accord, Civic, Crosstour, CR-V, CR-Z, Insight, Odyssey, Pilot; Acura: ILX, MDX,
RDX, RLX, but not TL, TSX, TSX Wagon

’Some owner manuals for 2014 and 2015 incorrectly stated that E15 was
allowed.

3Avalon, Camry, Corolla, Highlander, iQ, Prius, RAV-4, Scion tC, Sienna, Venza;
Lexus: CT200H, ES350, GS300/350, GS450H, 15250, 1S350, LS460, RX350,
RX450H, but not 4Runner, FJ Cruiser, Land Cruiser, Sequoia, Tacoma, Tundra,
Yaris; Lexus: 1S250C, I1S350C, IS F, GX460, LX570

“Not Chevrolet City Express

>Not FR-S, xB (model discontinued after 2015).

®Not Dodge Viper

’Not Hyundai Santa Fe, Kia Optima
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OTAQ Fuels Update with Mandy, Sarah
7.20.2017

AGENDA

e RVOrule
o Public hearing
= Statement
= Participation from 3™ floor

= Coms
o Final rule
s QOptions

e PES letter
e ESA Lawsuit from Sierra Club

e [Small refinery hardship update]
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EPA officials, Energy, Ag departments meet on biofuel policy changes

The Environmental Protection Agency and the Energy and Agriculture departments met on Thursday
to discuss President Donald Trump's planned changes to the country's biofuel laws. Trump wants to
increase sales of higher-ethanol gasoline blends, count ethanol exports toward biofuel volume
mandates and reduce the number of waivers that the EPA can grant small refiners.

Reuters (W23

Yelocys’ Miss. biorefinery project is looking for investors

UK renewable fuels startup Velocys is seeking for strategic partners who will join its biorefinery project
in Natchez, Miss., in the second half of the year. The facility will produce renewable fuels by
converting woody biomass.

Renewables Now (Bulgaria) (liered subscription model)

Marathon Petroleum requests exemption from biofuels program

Marathon Petroleum, the second-biggest US refiner, has reportedly applied for a hardship waiver
asking the Environmental Protection Agency to exempt one of its facilities from complying with the
Renewable Fuel Standard for the 2017 calendar year.

Reuters

SYNTHETIC BIOLOGY AND CRISPR

Research shows viability of CRISPR to develop rice with higher yields

Researchers from Purdue University and the Chinese Academy of Sciences have produced a rice
crop with a 25% to 31% high yield by employing the CRISPR-Cas9 gene-editing technology, according
to a study in the journal Proceedings of the National Academy of Sciences. "An important fact
concerning CRISPR technology is its immediate applicability to agricultural problems,” said lead
researcher Jian-Kang Zhu.

‘Qigitai Trends

CONSUMER PRODUCTS, NUTRITION, FLAVORINGS

Coliaboration to use biobased technologies for sustainable fibers

Project Effective is a collaboration of 12 companies from eight countries, including Aquafil, H&M and
Genomatica, that aims to produce a more sustainable nylon for apparel and carpet textiles by using
biobased technologies and renewable feedstocks. "Together we will drive new waves of healthy
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industrialization, economic growth, and greater sustainability -- better than we can individually,” said
Aquafil Chairman and CEO Giulio Bonazzi.
UK) {liered subscription model)

Companies look to GM oilseed plants to meet omega-3 demands

Several companies, including Nuseed, BASF and Cargill, are in the process of engineering oilseed
crops with omega-3 fatty acid levels that rival marine sources. Meanwhile, Nature's Crops International
has introduced its Ahiflower oil, which is said to have the highest levels of non-GM omega-3 essential
fatty acids for commercially available dietary plant oils.

Because Animals offers animal-free, Earth-friendly fare

An algae-based supplement is the first product from a new Philadelphia-based pet nutrition company
based on animal-free ingredients and devoted to environmental betterment. Because Animals was
formed by Joshua Errett and Shannon Falconer, who are rescue pet owners, shelter volunteers and
animal advocates.

BIO NEWS

Register for World Congress today for early-bird rates

BlO's World Congress in Philadelphia is the world's largest conference on industrial biotechnology.
With the tri-state region of Delaware, New Jersey and Pennsylvania ranking as one of the top markets
for biotechnology, you won't want to miss out on the 2018 BIO World Congress on Industrial

Book vo
Once you've registered for BIO's World Congress, be sure to reserve a room for your stay in the City
of Brotherly Love. BIO has reserved a block of hotel rooms for World Congress attendees at two area
hotels near the Pennsylvania Convention Center -- Philadelphia Marriott Downtown and Le Meridian
Philadelphia. BIO is pleased to be working with our exclusive housing provider, onPeak/GES, to
secure the lowest rates at these Philadelphia facilities for World Congress participants. Don't miss out

‘and book vour hgusiﬂg today.

e

== Learn more about BIO: BIC|&E | Conferences and Events | About BIO | Membership

EDITOR'S NOTE
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From: Sutton, Tia

Sent: Friday, March 25, 2016 2:59 PM

To: Hengst, Benjamin <Hengst. Berjamin@epa.gov>; Argyropoulos, Paul <&rgyropoules. Paul@epa. sov>; Machiele, Paul
<machiele naul@ena.gov>; Korotney, David <kgroiney.david@epa.gov>; Burkholder, Dallas

<burkholder dallas@epa. pgov>; Lie, Sharyn <Lig. Sharyn@epa.pov>; Camobreco, Vincent <Camobreco Vincent@epa. gov>;
Stahle, Susan <5izhle.Susan@ena.goy>; Orlin, David <Orlin. David@ena.gow>; Dubois, Roland

<Dubois. Roland®@epa.gov>; Cohen, Janet <gohendanst@epa.gov>

Cc: Bunker, Byron <bunker.byroni@epa.gov>; Simon, Karl <Simon Karli@epa.gov>

Subject: QFRs from Janet's 2-24-16 EPW RFS Hearing

All,

We have received the QFRs from Janet’s EPW hearing on RFS. | have taken a stab at draft responses {mostly from
materials we've already prepared — so that we can use already-blessed language to cut down the review time). Please
take a look and edit as you see fit — I've also put comment bubbles in to a few of you to edit/draft responses in some
places.

We've been asked to complete our drafting by April 6.

Thanks!
-Tia

RFA v. EPA (18-2031) ED_002308_00006186-00002



Bintechnology
Innovation
Organization

The Myth of High RIN Prices As Proof of the Blend Wall

» Data recently released by EPA challenges conventional wisdom that
the blend wall caused RIN prices to rise in 2013.

« Refiners and importers blended ethanol into obligated gasoline
volumes beyond the 10 percent limit as early as 2010.

+ Refiners’ and importers’ use of compliance flexibility reveals they did
not experience RIN shortages at any point.

« EPA’s rulemaking delays and unwarranted changes to the RFS based
on blend wall assumptions harmed biofuel producers while providing
obligated parties relief from a problem that didn’t exist.

e EPA should reconsider its 2017 RFS proposed rule in light of this

newly available data.

In 2007, Congress updated the Renewable Fuel Standard (RFS) and set a statutory
schedule for annual increases in production and use of biofuels to reach 36 billion
gallons in 2022. Under the RFS, petroleum refiners and importers are assigned an
annual Renewable Volume Obligation (RVO), indicating the percentage of refined or
imported fuel that must be renewable in order to meet the congressionally set
schedule for production and use of biofuels. Entities incurring an RVO are referred
to as obligated parties. Renewable Identification Numbers (RINs) are credits
generated under the RFS program that obligated parties use to demonstrate
compliance with their annual RVOs.

The blend wall is a theoretical 10 percent limit on the amount of ethanol that can be
blended into gasoline in the United States, due to infrastructure and market
constraints. The 36 billion gallon volume set by Congress was projected to be 20
percent of transportation fuel use by 2022, indicating that the blend wall would

have to be passed at some point. It has become widely accepted that U.S. fuel
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use of ethanol RINs indicates that the blend wall was reached as early as 2010 and
was definitely breached by 2012. Nonetheless, during those years conventional RIN
prices remained low and obligated parties continued to accumulate excess RINs to

carry over for future compliance years.

The 2013 price spikes in spot market RIN trading cannot be explained as a
consequence of the blend wall, since they are not connected to a demonstrable
increase in difficulty for obligated parties to meet annual RFS obligations. The
finding has implications for current policy in EPA’s administration of the RFS.
Further research into the causes of RIN price spikes will require data on the
volumes of RINs traded and actual prices paid during transfers of RINs.

Compliance Options

Obligated parties are assigned four distinct but nested RVOs each year - for
cellulosic biofuel, biomass-based diesel (BBD), advanced biofuel and conventional
biofuel — and they must retire sufficient eligible and valid RINs to satisfy each.
RVOs are nested; e.g., RINs retired to meet the cellulosic or the BBD RVO also
concurrently satisfy the advanced and overall RVO. EPA established different RIN
codes to distinguish the various categories of biofuels eligible to meet the nested
RVOs. With the exception of D4 RINs, though, the RIN codes do not distinguish the
type of biofuel, such as ethanol or biomass-based diesel; EPA publishes separate
data on RINs generated by type of fuel produced.

In establishing regulations for the RFS program, EPA provided obligated parties
flexibility in complying with annual RVOs. EPA established the RIN system under the
RFS to provide credits, as directed by Congress, for refiners and importers who use
more renewable fuel than required. Like other compliance systems under the Clean
Air Act fuel regulations, RFS RINs also equalize the compliance burden among
obligated parties. Equalization of the compliance burden enables obligated parties
who exceed their individual requirement to transfer (or sell) credits to those who

fall short of the obligation.

intechnslogy
- innovation
{irgarization
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Per the statute, RINs are valid to meet annual RVOs for one year from the date
they are generated. EPA’s regulations enable individual obligated parties to meet up
to 20 percent of an annual RVO using RINs generated in the preceding year. Such
RINs are referred to as “carryover RINs.” RINs that are not used to satisfy an RVO

in the year they are generated or the subsequent year expire unused.

EPA regulations, as directed by Congress, also allow individual obligated parties to
carry forward a deficit in an annual RVO, essentially deferring all or part of that
RVO to the following year. This is referred to as the “deficit carryforward” provision.
The statute and regulations specify, though, that the individual obligated party
must satisfy the full deficit in the subsequent year along with the annual RVO. An
individual obligated party may not have a deficit carryforward in the same RVO two

years in a row.

The FAPRI paper was published in December 2012, prior to the compliance deadline
for the 2012 RFS RVOs (which occurred February 28, 2013). Consequently, the
authors make use of data provided by EPA on the number of RINs generated in
prior years - excluding the 2010 compliance year - to estimate the availability of
2011 RINs to be used for the current year and carried over for 2012. Lacking data
on the use of carryforward deficits or RINs expired unused, the authors do not
include these data points in the calculation. The authors also use the volumes
specified by Congress for the RFS as proxies for the annual RVOs; they then
estimate the obligation to use ethanol by calculating the “conventional gap” and the
“advanced gap” - the difference between the RFS statutory volumes for these
categories and the BBD category. Lastly, the authors use fuel use data from the
Energy Information Administration (EIA) to estimate whether the annual RVOs

approach the blend wall.

Actual data from the program now provides a clearer picture of the relative
difficulty or ease for obligated parties to meet annual RVOs between 2010 and
2013. The data includes numbers of RINs used for compliance, carried over, and
expired unused as well as actual RVOs (which differ from the statutory volumes).
Data on the use of carryforward deficits — which decrease the current year and

increase the subsequent year RVOs - can be included in a true accounting.

intechnslogy
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The amount of the annual RVOs that had to be met with ethanol - the “ethanol
gap” - is estimated in Table 2 above by subtracting the BBD RVO plus the portion
of the advanced RVO met by available biomass-based diesel from the overall RVO.

The amount of ethanol that obligated parties were therefore required to blend into
the gasoline they produced was already at 10 percent (or slightly above) as of
2010. Comparing the “ethanol gap” in Table 2 above to the estimated blend wall in
Table 1 above illustrates the fact that annual RVOs were above the blend wall by
2010. By 2012, the requirement was at 11.8 percent. Further, the “ethanol gap”
was no more difficult for obligated parties to meet in 2013 than in 2012 - the
relative percentages are nearly identical. The data undermine the theory that the

blend wall was the cause of RIN price spikes in 2013.

Did Obligated Parties “"Delay” the Blend Wali?

The FAPRI researchers test the hypothesis that obligated parties could use
carryover RINs to limit blending of ethanol in any current year and thereby delay
the arrival of the blend wall. Under this hypothesis, obligated parties would use as
many carryover RINs as possible to meet each annual RVO, up to the allowable 20

percent.

The data recently released by EPA demonstrate that obligated refiners and
importers did not use the maximum allowable number of carryover RINs in any
year for any RVO, with the singular exception of the overall RVO in 2012. In fact,
the number of RINs obligated parties allowed to expire unused in 2010 and 2011 is
considerable in comparison to the numbers carried over. Moreover, use of carryover

RINs declined as a percentage of the annual RVOs from 2012 to 2013.

Table 3 below presents the numbers of 2010, 2011, and 2012 RINs carried over
and retired to meet the 2011, 2012 and 2013 RVOs. The percentage of the annual
RVOs that obligated refiners and importers met with carryover RINs and the
numbers of prior year RINs that expired unused, after the annual RVO was met, are

also presented.
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The number of ethanol RINs retired, carried over or expired unused in 2010 and
2013 appear to be below the blend wall because the data is incomplete. EPA does
not provide RIN data from the RFS1 program, which was in effect through June
2010. But only gasoline volumes were obligated under RFS1; it is likely that the
RINs carried over from RFS1 to meet 2010 RVOs primarily represented ethanol.
And therefore the proportion of ethanol used to satisfy fuel obligations likely

exceeded 10 percent as early as 2010.

For 2013 EPA has yet to provide the numbers of RINs carried over to 2014 or
expired unused. However, EPA has reported (as of September 2016) that more
than 13.2 billion 2013 D6 RINs have been retired - exceeding the 11.9 billion
reported in June. Including the 1.3 billion D6 RINs retired between June and
September would increase ethanol use to 11 percent of the obligated volumes.
Similarly, 551 million D5 RINs have been retired as of September, exceeding the
508 million reported in June. The additional 43 million RINs likely included 37

million from ethanol.

Obligated volumes of fuel increased in 2013 as the small refiner exemption expired.
The additional volumes provided obligated parties a larger pool of gasoline in which
to blend ethanol, compared to 2011 and 2012, potentially easing any difficulty with
the blend wall. The rise in RIN prices in 2013 therefore cannot be explained by the
blend wall, since it was demonstrably easier for obligated parties to blend ethanol in
2013 than in 2011 or 2012, when RIN prices remained low.

Caveats

As made clear in the newly provided data from EPA, fuel exporters incur a separate
RVO if they export RIN-bearing biofuels. The current year and carryover RINs
retired by exporters are excluded from the current analysis. The deficit
carryforward numbers reported by EPA include deficits for export RVOs. However,
the overall ratio of RIN deficits to the annual RVOs is so small after 2011 that it has

no appreciable impact on final RVOs.
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Page iii GAO-14-249 Petroleum Refining

RFA v. EPA (18-2031) ED_002308_00007056-00005






RFA v. EPA (18-2031)

regarding the nation’s dependence on imported crude oil. Petroleum
refining and the combustion of gasocline and diesel emit carbon dioxide, a
greenhouse gas (GHG) linked to climate change. To address climate
change and other concerns, the Environmental Protection Agency (EPA),
the primary federal agency responsible for implementing many of the
nation’s environmental laws, along with the Department of Transportation
(DOT) and the state of California recently proposed or strengthened five
key environmental regulations as follows:3

» Renewable Fuel Standard (RFS). Established in light of concerns
such as climate change and the nation’s dependence on imported
crude oil, the RFS provides that U.S. transportation fuels must contain
certain percentages of renewable fuels. Under the law establishing
the program, volumes of renewable fuels were 1o increase over time,
though EPA determines requirements annually and may reduce
percentages under certain circumstances.*

» Corporate Average Fuel Economy (CAFE) and GHG vehicle emission
standards. A coordinated program in which DOT establishes fleet-
wide gas mileage or fuel economy standards and EPA establishes
GHG emission standards for vehicle manufacturers.

» Tier 3 Motor Vehicle Emission and Fuel Standards. EPA’s standards
for vehicles and transportation fuels to reduce emissions of certain air
pollutants.

e Stationary source GHG requirements. EPA’s new requirements to
address GHG emissions at new refineries and refineries that
undertake major modifications.

e [Low Carbon Fuel Standard (LCFS). California’s recently implemented
LCFS requires reductions to the amount of carbon in California’s
transportation fuels. California is important for the domestic refining
industry because it is the nation’s largest consumer of petroleum-

3We use the term key environmental regulations to refer to these five regulations.

*The RFS was created in the Energy Policy Act of 2005, and then expanded through the
Energy Independence and Security Act of 2007. See Pub. L. No. 109-58, § 1501 (2005)
and Pub. L. No. 110-140, §§ 201-203, 210 (2007), codified as amended at 42 U.S.C. §
7545(0) (2013).
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hased transportation fuels. It also has the nation’s third largest refining
capacity, after Texas and Louisiana.

You asked us to provide information about the domestic petroleum
refining industry and its market environment. This report examines what is
known about: (1) major changes—including key environmental
regulations—that have recently affected the domestic petroleum refining
industry and (2) major factors that may affect the future of the domestic
petroleum refining industry—including its production, profitability, and
competitiveness in foreign markets.

To conduct this work, we reviewed information, including studies by
federal agencies and consultants, and company financial regulatory
filings; and summarized the results of interviews with a nonprobability
sample of 32 stakeholders. Stakeholders included representatives from
refining companies, environmental organizations, consultants, and
officials from federal and state agencies. We also visited several
refineries of selected refining companies. We selected these stakeholders
to represent broad and differing perspectives on these issues based on
recommendations from agencies, industry associations, and others. We
took into account such factors as the location and size of companies’
refineries. Because we used a nonprobability sample, the views of
stakeholders are not generalizable to all potential stakeholders but
provide illustrative examples of the range of views. Similarly, the
conditions at the refineries we visited are not generalizable to all
refineries. The stakeholder views we summarize were not necessarily
supported by all types of stakeholders, though we identify differing views
where appropriate. The stakeholders we contacted and information we
reviewed identified a number of changes that have affected industry and
factors that may affect its future, and we report on those that were most
often cited. Based on our research and information from stakeholders, we
identified five key regulations that were recently strengthened or
proposed, though other regulations may also affect the industry. To
illustrate major changes affecting industry over time, we summarized
historical data from EIA. We took several steps to assess the reliability of
ElA data, including reviewing documentation, interviewing EIA staff, and
consulting with stakeholders. We determined the EIA data to be
sufficiently reliable for the purposes of this report. To provide information
about major factors that could affect the industry, we also reviewed

Page 3 GAO-14-249 Petroleum Refining
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forecasts from EIA, the International Energy Agency (IEA),® and IHS,® and
summarized projections through 2020 under different scenarios. While
forecasts are subject to inherent uncertainties, we found these forecasts
to be reasonable for describing a range of views about potential
conditions of the domestic refining industry and major factors that will help
determine these conditions.” Appendix | provides additional information
on our scope and methodology, and appendix Il lists the stakeholders we
interviewed.

We conducted this performance audit from November 2012 to March
2014 in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

This section describes the petroleum refining industry and the five key
BaCkg round regulations that we reviewed.
Petroleum Refining According to data from EIA, there were 143 petroleum refineries in the
Industry United States as of January 2013, with a capacity to process 17.8 million

barrels of crude oil per day.® While there are refineries in most regions of
the country, most refining capacity (almost 90 percent) is located in the

SIEA is an international organization composed of 28 of the member nations of the
Organisation for Economic Co-operation and Development that, among other things,
collects energy data and provides research and analysis on ways to ensure reliable,
affordable, and clean energy.

8IHS is a firm that provides comprehensive economic and financial information on
countries, regions, and industries.

"Forecasts reflect assumptions and data available at the time the forecasts are developed.
The forecasts we reviewed were developed at different points in time. For example, the
2013 ElA forecast we reviewed was released in April 2013 while IHS’s forecast was
released in October 2013. More recent forecasts may more fully reflect recent
developments such as changes in economic growth and in crude oil production.

8A refinery’s capacity refers to the maximum amount of crude oil designed to flow into the
distillation unit of a refinery, also known as the crude unit.
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Gulf Coast, West Coast, and Midwest regions (see fig. 1).° These
refineries employed over 70,000 people in 2013.

These regions are Petroleum Administration for Defense Districts, which were created
during World War Il to help organize the allocation of petroleum products. Many petroleum
data collection organizations use these regions to organize their data for analytical
purposes.
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gasoline, diesel, jet fuel, and other petroleum products depending on the
configuration—or complexity—of the refinery and the type of crude oil that
is being refined. Through the addition of specialized equipment, refineries
can be optimized—or “upgraded”—to produce greater proportions of
specific types of products or to use different types of crude oil. For
example, a coker unit upgrades the low-value residual oil from the
distillation process into higher value products such as diesel, increasing a
refinery’s ability to process heavier crude oils.'® As shown in Figure 2,
from a barrel of crude oil, U.S. refineries primarily produce gasoline,
diesel, and jet fuel that are used in the transportation sector, along with
heating oil and liquefied petroleum gases such as propane used in home
heating.™

10Coking processes use temperatures greater than 900 degrees Fahrenheit to thermally
break molecules that make up feedstocks into products such as diesel, leaving behind
petroleum coke—a coal-like material. Petroleum coke is used as a fuel input to produce
electricity or as a raw material in the steel and aluminum industry.

11Excep’c where noted, we use the term diesel fo refer to what EIA calls distillate fuel oil.
Distillate fuel oil is a general term that includes primarily diesel fuel, as well as fuel oils
used for heating and electric power generation. In 2011, 90 percent of distillate fuel oil was
diesel according to EIA data.
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while Chevron is an example of a fully integrated company, a refiner that
also produces crude oil and operates pipelines and retail fueling outlets
across the United States.

Crude oil, petroleum products, and renewable fuels are transported
hetween market participants through an extensive supply infrastructure
including pipelines, tanker vessels, rail, trucks, wholesale terminals, and
retail outlets. (See fig. 3.) In 2012, refineries received the majority of their
crude oil by pipeline (over 50 percent) and by tanker vessel (37 percent),
with frucks and rail generally playing a more limited role according to EIA
data.
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As we reported in 2007, according to industry officials and experts, the
refining industry was a low-return industry for much of the prior two
decades."? Retail prices for regular gasoline averaged $3.63 per gallon in
2012, the highest annual average price when adjusted for inflation since
1976, the earliest comparable data available from EIA." Retail prices
have declined in 2013—gasoline averaged $3.55 in the first half of 2013
and $3.18 in November 2013—but are still near historic highs. Market
dynamics anywhere along the supply chain can influence consumer
prices, beginning with upstream crude oil production, the production of
renewable fuels, through downstream refining and retailing.™ According
to EIA data, increases in crude oil costs have been the largest component
of the recent increases in gasoline prices. The refining component of
prices—including labor, materials, energy, and other costs of the refining
process, as well as profits to refinery owners—has fluctuated over time
but has not increased in a significant way since 2000, when EIA began
reporting estimates of the components of retail prices (see fig.4).

26A0-08-14.

BPrices in this section were converted to 2012 dollars using the Bureau of Labor
Statistics’ Consumer Price Index.

"“We have previously reported on several factors affecting these dynamics. See, for
example: GAO, Energy Markets: Estimates of the Effects of Mergers and Market
Concentration on Wholesale Gasoline Prices, GAC-09-659 (Washington, D.C.: June 12,
2009);, GAC-08-14; and GAQO, Motor Fuels: Understanding the Factors That Influence the
Retail Price of Gasoline, GAO-05-5255P (Washington, D.C.: May 2, 2005). A more
complete list of related reports is included at the end of this report.
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is an inadequate domestic supply, or in certain other situations.™ The
major source of renewable fuels has traditionally been ethanol produced
from corn; however, as we reported in 2009, the increased cultivation of
corn for ethanol, its conversion into renewable fuels, and the storage and
use of these fuels could affect water supplies, water quality, air quality,
soil quality, and biodiversity.'® Under the RFS’ statutory provisions, the
increasing amounts of renewable fuels are to primarily come from
renewable fuels other than corn ethanol—called advanced biofuels—that
meet certain criteria, including reducing GHG emissions by at least 50
percent compared with the gasoline or diesel fuel they displace."”
According to EPA, achieving the RFS’ statutory blending levels in 2022
could result in total benefits—including those related to overall fuel costs,
energy security, health, and GHG effects—of between $13 and $26 billion
and could reduce GHG emissions by 138 million metric tons of carbon
dioxide equivalent emissions, equal to taking about 27 million vehicles off
the road."®

SEPA may also reduce the requirements for total renewable fuel and advanced biofuel in
years when EPA reduces cellulosic biofuel or biomass-based diesel under applicable
provisions. See 42 U.8.C. § 7545(0)(7)}(D)-(E) (2013). EPA also must provide public notice
and an opportunity for comment before making a determination for a waiver.

'8See GAO, Biofuels: Potential Effects and Challenges of Required Increases in
Production and Use, GAO-09-446 (Washington, D.C.: Aug. 25, 2009) and GAO, Energy-
Water Nexus: Many Uncertainties Remain about National and Regional Effects of
Increased Biofuel Production on Water Resources, GAO-10-116 (Washington, D.C.: Nov.
30, 2009).

17Beginning in 2015, the RFS’ statutory provisions call for more than half of advanced
biofuels to be produced from cellulosic materials, which can include perennial grasses,
crop residue, and the branches and leaves of trees. Such cellulosic biofuels must
generally achieve at least a 60 percent reduction in life cycle greenhouse gas emissions
compared with the gasoline or diesel fuel they displace. However, according to EIA, all
EIA forecasts and projections made since the passage of the Energy Independence and
Security Act of 2007 anticipated large shortfalls between the RFS targets and the volumes
of cellulosic biofuels. In addition, some advanced biofuels must be produced from
biomass-based diesel, which generally includes diesel made from biomass feedstocks
such as soybeans.

18EPA’s estimates of the benefits and costs of the regulations presented throughout this
report refer to monetized amounts. As not all benefits and costs can be monetized, these
may represent a subset of overall benefits and costs of the regulations. We did not
independently assess EPA’s estimates of the benefits or costs of these regulations. We
are examining EPA’s economic analyses in relation to its adherence to guidance for
regulatory analysis and expect to report later this year on these issues.
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vehicle GHG emissions, which was implemented by a joint rulemaking
with NHTSA raising CAFE standards and EPA establishing the first GHG
emissions standards for vehicles.?' Although the CAFE and GHG vehicle
emission standards are distinct, their targets were aligned for compliance
purposes. NHTSA and EPA put the national program into place by issuing
coordinated regulations covering vehicle model years 2012 to 2025.2 As
shown in figure 6, fuel economy standards for cars largely remained
unchanged from 1990 through 2010, but vehicle manufacturers are now
expected to meet increasingly stringent standards reaching the projected
combined average fuel economy of about 50 miles per gallon by 2025—
about 80 percent more efficient than required under the 2011 standards.??
EPA estimated that the 2011-2025 standards may save consumers and
businesses $1.7 trillion, reduce oil consumption by 12 billion barrels, and
reduce GHG emissions by 6 billion metric tons over the lifetime of the
vehicles sold during model years 2011-2025.24

2 The Energy Independence and Security Act of 2007, Pub. L. No. 110-140, tit. 1, subtit.
A. Among other things, the act extended and codified NHTSA's reform of the CAFE
standards by moving from a single fleet standard to an attribute-based standard for light
trucks and passenger vehicles. The move from a single standard for a fleet to attribute-
based standards for each vehicle model based on a vehicle's footprint was designed to
address a number of downsides associated with moving to smaller vehicles, including
potential safety implications and consumer choice limitations, see GAO, Vehicle Fuel
Economy: NHTSA and EPA’s Partnership for Setting Fuel Economy and Greenhouse Gas
Emissions Standards Improved Analysis and Should Be Maintained, GAO-10-336
{(Washington, D.C.: Feb. 25, 2010).

2| the coordinated rulemaking, NHTSA issued regulations establishing CAFE standards
for model years 2012 to 2021 and identified nonbinding, projected standards for model
years 2022-2025 due to a statutory requirement that allows the agency to set CAFE
standards for not more than 5 model years in a given rulemaking. See 77 Fed. Reg.
62,624, 62,639 (Oct. 15, 2012). For further information on these rulemakings and the
process used to set them, see GAO-10-336.

ZThe national program of CAFE and GHG vehicle emission standards is projected to
result in an industry-wide fuel economy of 54.5 miles per gallon in 2025 if all GHG
reductions are achieved with fuel economy technologies, but use of air conditioning
refrigerant credits would lower the expected fuel economy to about 50 miles per gallon.
Actual fuel economy will differ, depending on the fleet of vehicles sold and how
manufacturers choose to meet the standards given certain flexibilities, including credits for
improved air conditioning efficiency.

244 model year 2011, CAFE standards alone were in effect; from 2012-2025, both CAFE
and GHG vehicle emission standards are in effect.
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vehicle emission standards and reduce the sulfur content of gasoline.?®
(Because EPA finalized this rulemaking after the draft report was
completed and provided to agencies, the views of stakeholders and other
information on Tier 3 that we reviewed and summarize in the rest of this
report relate primarily to the proposed standards. EPA stated that the final
rulemaking is very similar to the proposal, and that EPA macde some
changes—including to the sulfur provisions—based on public input.)
According to EPA, more than 149 million Americans experience
unhealthy levels of air pollution that has been linked to respiratory and
cardiovascular problems and other adverse health effects. Cars and light
trucks are significant contributors to air pollution, and EPA estimated that
the Tier 3 standards will reduce pollution from such sources. The
standards set more stringent tailpipe emission standards for new vehicles
and generally require refiners to lower the sulfur content of gasocline from
30 parts per million (ppm) to 10 ppm on an annual average basis by
2017, among other things.?” According to EPA, reducing the sulfur
content of gasoline allows emissions control systems to work more
effectively for existing and new vehicles and would therefore enable more
stringent vehicle emissions standards. EPA estimated that the Tier 3
standards would reduce on-highway vehicle emissions of nitrogen oxides,
a pollutant that has been liked to respiratory ilinesses, by 10 percent in
2018, and 25 percent in 2030.2¢ According to EPA estimates, by 2030,
annual emission reductions from the Tier 3 standards would generate
annual benefits of between $6.7 and $19 billion and prevent up to 2,000
premature deaths annually. EPA estimated that the vehicle and fuel
standards would cost approximately $1.5 billion in 2030, including costs
for refiners to install and operate equipment to remove sulfur from

2For the proposed standards, see: 78 Fed. Reg. 29,816 (May 21, 2013). The final
standards were signed by the Administrator of the EPA on March 3, 2014. (See: EPA,
Control of Air Pollution from Motor Vehicles: Tier 3 Motor Vehicle Emission and Fuel
Standards, Final rule, accessed March 5, 2014,
http:/iwww.epa.gov/otag/documents/tier3ftier-3-fr-preamble-regs-3-3-14 pdf.) The Tier 3
standards replace the current vehicle emission and fuel sulfur standards that were
established in 2000 under Tier 2. See 65 Fed. Reg. 6698 (Feb. 10, 2000). Tier 2
standards generally reduced sulfur in gasoline from 300 ppm te 30 ppm on an annual
average basis and were phased in from 2004 through 2007.

2TEPA also will provide a 3-year delay for certain small refiners, as well as certain small
volume refineries that processed 75,000 or fewer barrels of crude oil per day averaged
over 2011.

28EF’A, Control of Air Pollution from Motor Vehicles: Tier 3 Motor Vehicle Emission and
Fuel Standards Final Rule; Regulatory Impact Analysis. (EPA-420-R-14-005, March
2014).
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gasoline, as well as costs for vehicle manufacturers to improve the
emissions performance of vehicles.

Stationary Source GHG Under the Clean Air Act, EPA is authorized to take certain steps to

Requirements address emissions from stationary sources, including refineries. EPA has
regulated certain emissions of air pollutants from stationary sources for
several decades, and EPA recently issued rules concerning how GHGs
are to be included in certain existing permitting processes.?® Specifically,
permitting authorities®® are to include GHG emission control requirements
in Prevention of Significant Deterioration (PSD) permits and certain other
permits issued to refineries and other stationary sources that trigger GHG
emissions thresholds.3' Since 2011, construction of any new refineries
and certain refineries that are modified have generally been subject to the
use of the “best available control technology” for GHG emissions. The
best available control technology is determined for each facility based on
an analysis of available technologies considering cost and other factors.
According to EPA, in most cases, the best available control technology
selected for GHGs are energy efficiency improvements. For example, for
refineries, this could involve the installation of heat recovery units, which
capture and use otherwise wasted heat in the refinery process. Such
energy efficiency improvements can lower GHG emissions and other
pollutants while reducing fuel consumption and saving money. Current
regulations do not require existing facilities to take any steps to control
GHG emissions unless they undertake a major modification. Examples of
major modifications at a refinery include a significant expansion of crude

Pgeveral industry groups have challenged EPA’s determination that its regulation of GHG
emissions from new motor vehicles triggered permitting requirements under the Clean Air
Act for stationary sources that emit GHGs. The U.S. Court of Appeals for the D.C. Circuit
upheld EPA’s determination, and the Supreme Court granted a petition to review the D.C.
Circuit's judgment and will consider the issue in 2014.

30F—’ermitting authorities include EPA regions and approved state and local agencies.
Some states are not approved to issue GHG permits. In these states, EPA regions issue
GHG permits.

3'Permits that address GHG emissions from new or modified stationary sources are
known as PSD permits. PSD permits address GHG emissions only for those sources and
projects meeting specific emission thresholds. In addition, operating permits, also known
as Title V permits, can be triggered by sources that emit GHGs at specified emissions
thresholds. Operating permits generally do not add new pollution control requirements but
contain procedural requirements such as compliance monitoring and reporting. Thus, only
PSD permits will impose GHG emission control requirements.
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oil processing units, or installing new secondary processing units that
would increase GHG emissions above specified thresholds.

LCFS California’s LCFS aims to lower GHG emissions by reducing the level of
carbon in transportation fuels. Established by the California Air Resources
Board (CARB) following state legislation and an executive order, the
LCFS has been fully in effect since January 2011. The LCFS would
change the mix of fuels and vehicles in California to reduce emissions
throughout the fuel “life cycle”—which includes emissions associated with
producing, transporting, distributing, and using the fuel. To reduce
emissions, carbon intensity (Cl) scores are used, which are to reflect
each fuel’s life cycle GHG emissions. Refiners generally are required to
ensure that the overall Cl score for their fuels—which can include
gasoline, diesel, and their blendstocks and substitutes—meets the annual
carbon intensity target for a given year. Unlike the RFS, which requires
certain types of renewable fuels be used, under LCFS refiners can meet
the Cl reduction targets using a variety of low carbon fuel technologies.
Low carbon fuel technologies include renewable fuels from waste and
cellulosic materials, natural gas, electricity used in plug-in vehicles, and
hydrogen used in fuel cell vehicles. The original LCFS statewide
reduction targets for gasoline, diesel, and their substitutes started at 0.25
percent of 2010 values in 2011 and increased to 10 percent by 2020.
However, in 2013 a state Court of Appeal found that CARB must correct
certain aspects of the procedures by which the LCFS was originally
adopted.®? CARB officials subsequently announced a regulatory package
would be proposed in 2014, and that the 2013 standards—a 1 percent
decrease in carbon intensity from 2010 values—will remain in effect
through 2014.

To comply with LCFS, refiners can produce their own low carbon fuels,
buy such fuels from other producers to blend into their products and sell
on the market, or purchase credits generated by others. Refiners can also
generate credits—which can be banked and traded-—if their use of low
carbon fuels results in greater-than-required carbon intensity reductions.
CARRB estimated that the 2020 targets would reduce GHG emissions

32Spech‘ically, the California Fifth District Court of Appeal allowed the LCFS regulations to
remain in effect, but found that the manner in which the CARB adopted the LCFS violated
certain procedural requirements of the California Environmental Quality Act and
California's Administrative Procedures Act. As a result, CARB anticipates addressing the
court's concerns with a regulatory package in 2014.
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Market Changes and
Key Environmental
Regulations Likely
Affected the Refining
Industry

associated with the transportation sector in California by 10 percent in
2020, or 23 million metric tons of carbon dioxide equivalent.

Stakeholders we interviewed identified three major changes that have
likely recently affected the domestic petroleum refining industry.* First,
crude oil production in the United States and Canada has increased,
which has lowered the cost of purchasing crude oil for some refiners but
poses some challenges related to crude oil transportation infrastructure
constraints and the types of crude oils produced. Second, after many
years of generally increasing domestic consumption of petroleum
products, consumption has fallen since 2005, resulting in a smaller
domestic market for refiners. Third, two key environmental regulations—
CAFE and GHG vehicle emission standards and the RFS—have likely
recently contributed to declining consumption of petroleum fuels, and
compliance with the RFS has increased costs for some refiners.

Increased Crude Oil
Production Has Lowered
Crude Oil Costs for Some
Refiners

RFA v. EPA (18-2031)

U.S. and Canadian crude oil production has increased in recent years,
leading to lower crude oil costs for some refiners, according to several
stakeholders we contacted. According to EIA data, U.S. production of
crude oil reached its highest level in 1970 and generally declined through
2008, reaching a level of almost one-half of its peak. During this time, the
United States increasingly relied on imported crude oil to meet growing
domestic energy needs. However, recent improvements in technologies
have allowed companies that develop petroleum resources to extract oil
from shale formations that were previously considered to be inaccessible
because fraditional techniques did not yield sufficient amounts for
economically viable production. In particular, the application of horizontal
drilling techniques and hydraulic fracturing—a process that injects a
combination of water, sand, and chemical additives under high pressure
to create and maintain fractures in underground rock formations that allow
oil and natural gas to flow—have increased U.S. crude oil and natural gas

33CARB, Staff Report: Initial Statement of Reasons Proposed Regulation to Implement the
Low Carbon Fuel Standard, Volume | (Sacramento, CA: Mar. 5, 2009).

34The stakeholder views summarized throughout this report were not necessarily
supported by all types of stakeholders, though we identify differing views where
appropriate.
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production.® As shown in figure 7, monthly domestic crude oil production
has increased by over 55 percent through September 2013 compared
with average production in 2008. According to EIA, increases in
production in 2012 and 2013 were the largest annual increases since the
beginning of U.S. commercial crude oil production in 1859. Much of the
increase in crude oil production has been from shale and other
formations, such as the Bakken in North Dakota and the Eagle Ford in
Texas, according to EIA data. Similarly, crude oil production in Canada—
the largest foreign supplier of crude oil to the United States—nhas also
increased significantly in recent years. From 2005 through 2012, total
Canadian crude oil production increased by 32 percent and U.S. imports
from Canada increased almost 50 percent.

3BEor more information, see: GAQ, Ol and Gas: Information on Shale Resources,
Development, and Environmental and Public Health Risks, GAO-12-732 (Washington,
D.C.: Sept. 5, 2012).
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refineries may not have been able to take advantage of these crude oils
to the same extent for two key reasons:

e« Transportation infrastructure challenges. The development of
domestic and Canadian crude oil production has created some
challenges for U.S. crude oil transportation infrastructure because
some of the growth in production has been in areas with limited
transportation linkages to refining centers. Most of the system of
crude oil pipelines in the United States was constructed in the 1950s,
1960s, and 1970s to accommodate the needs of the refining sector
and demand centers at that time. According to DOE officials, this
infrastructure was designed primarily to move crude oil from the South
to the North, but emerging crude oil production centers in Western
Canada, Texas, and North Dakota have strained the existing pipeline
infrastructure. Though pipeline capacity has increased—investments
increased pipeline capacity to deliver crude oil to a key Cushing,
Oklahoma hub by about 815,000 barrels per day from 2010 through
2013—EIA reported that it has been inadequate. Because of these
challenges, some refineries may not have been able to take full
advantage of crude oil production increases or had to rely on other
more expensive crude oil transportation options such as truck, rail, or
barge. For example, two of the refineries we visited recently installed
facilities to enable them to receive crude oil from North Dakota or
Canada by rail. According to EIA data, while refinery receipts of crude
oil by these methods of transportation is a small percentage of total
receipts, they have increased 57 percent from 2011 to 2012.
Infrastructure constraints have, according to EIA, contributed to
discounted prices for some domestic crude oils.

» Configuration constraints at refineries. Increasingly, the crude oil
being produced in the United States and Canada has different
characteristics from the crude oils that some domestic refineries are
configured to use. Production of new domestic crude oil has tended to
be light and sweet, whereas a portion of new Canadian production
has been heavy and sour crude oils.®” To a certain extent, some

37Crude oil is generally classified according to two parameters: density and sulfur content.
Less dense crude oils are known as “light,” while denser crude oils are known as “heavy.”
Crude oils with relatively low sulfur content are known as “sweet,” while crude oils with
higher sulfur content are known as “sour.” In general, heavier and more sour crude oils
require more complex and expensive refineries to process the crude oil into usable
products.
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refineries can use these crude oils, but some have invested in new
equipment in order to do so. For example, representatives of one
refiner told us they had invested over $2.2 billion in a project including
a new coking unit at a refinery to refine heavier and more sour crude
oil from Canada.

Domestic Consumption of  After decades of generally increasing domestic consumption of petroleum
Petroleum Products Has products, consumption has declined since 2005, resulting in a smaller
: domestic market for refiners, according to several stakeholders we

Declined : S o=
contacted. Overall, consumption of gasoline, diesel, and other petroleum
products in the United States increased from 1983 through 2005. In 2007,
EIA projected that U.S. consumption would increase by nearly 30 percent
between 2005 and 2030. As we reported in late 2007, trends in domestic
refining capacity had not kept pace with consumption growth, though it
was unclear whether and for how long that market tightness would
continue.*® However, as shown in figure 8, domestic consumption of
petroleum products overall peaked in 2005 at 20.8 million barrels per day,
and it declined by 11 percent through 2012. Consumption of gasoline,
diesel, and jet fuel peaked in 2007 and declined by over 8 percent
through 2012. More recent data indicate that these trends may now be
starting to shift, as EIA estimated that petroleum product consumption
increased in the first 11 months of 2013 compared with the first 11
months of 2012.

3B3ee GAO-08-14.
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historically primarily sold their products domestically. On average, the
United States exported almost 1 million barrels per day of domestic
petroleum products from 2000 through 2005—Iess than 6 percent of U.S.
refinery production. As discussed below, the refining industry has shifted
sales to export markets amid a declining domestic market.

Two Key Regulations According to stakeholders and the information we reviewed, two recently
Have Likely Contributed to  strengthened key environmental regulations—the coordinated CAFE and
Declining Fuel GHG vehicle emission standards, and the RFS—have likely affected the
. refining industry by reducing the consumption of petroleum fuels, and
Consumptlon ‘_"md compliance with the RFS has recently increased costs for some refiners,
Compliance with One Has  as well as other challenges. The other three key environmental
Increased Some Refiners’ regulations we reviewed have had minimal effects to date because they
Costs have either not yet been implemented or have generally not affected the
industry in a major way, according to several stakeholders and
information we reviewed.

CAFE and GHG Vehicle According to information we reviewed and two stakeholders we

Emission Standards contacted, CAFE and GHG vehicle emission standards have contributed
to reductions in the consumption of petroleum fuels, but the extent is
unclear. These standards aim to reduce oil consumption, and although
they do not require changes at the refinery level, they can affect refineries
indirectly by contributing to improvements in the overall efficiency of the
vehicle fleet and, therefore, reducing fuels consumption. However, the
National Academy of Sciences reported that it is difficult to isolate the
effect of CAFE and GHG vehicle emissions standards from other factors
that also affect consumption, such as higher fuel prices and changing
driving habits.®®

Stakeholders had different views on the extent to which CAFE and GHG
vehicle emission standards have affected consumption of petroleum

products. We reported, in 2007, that CAFE standards—along with higher
fuel prices and other factors—contributed to a reduction in transportation

39gee: National Research Council, Effectiveness and Impact of Corporate Average Fuel
Economy (CAFE) Standards (Washington, D.C.: The National Academies Press, 2002).

Page 26 GAO-14-249 Petroleum Refining

RFA v. EPA (18-2031) ED_002308_00007056-00031



RFS

RFA v. EPA (18-2031)

fuel consumption of 2.8 million barrels per day in 2002.4° CAFE standards
for cars largely did not change from 1990 through 2010, but they were
strengthened beginning with model year 2011. According to EPA and
DOE officials, since the standards did not change until recently, CAFE
and GHG vehicle emissions standards did not cause the shift from
growing consumption to declining consumption discussed previously.
Regarding the strengthened standards, EPA estimated in 2010 that
vehicles were expected to save 1.3 billion gallons of gasoline in 2013
compared with model year 2011 standards.*' This is equivalent to about 1
percent of EIA’s projection of gasoline consumption in 2013. A
stakeholder told us that the CAFE and GHG vehicle emissions standards
have likely had a relatively large impact on petroleum demand declines in
the past few years, but it is unclear how much declining demand overall
can be attributed to these standards versus other factors such as the
recent economic recession and higher fuel prices. On the other hand,
EPA and DOE officials, and a refinery representative told us that the most
recent changes to CAFE and GHG vehicle emissions standards have had
a marginal effect on petroleum demand so far. DOE officials also told us
that the impact of the standards has been limited because they affect new
car sales, and there are a relatively small number of new vehicles in the
overall fleet.

Several stakeholders we contacted and information we reviewed cited
three main effects that the RFS has had on the domestic petroleum
refining industry or individual refiners—compliance has increased costs,
declining domestic consumption, and investment uncertainty. In addition,
EPA has been late in issuing annual RFS standards, and several factors
contribute to the delays.

4gee: GAO, Vehicle Fuel Economy: Reforming Fuel Economy Standards Could Help
Reduce Oil Consumption by Cars and Light Trucks, and Other Options Could
Complement These Standards, GAO-07-921 (Washington, D.C.: Aug. 2, 2007). Cther
factors contributing to reduced transportation fuel consumption include higher fuel prices.
See: National Academies of Sciences, 2002.

see: EPA, Final Rulemaking to Establish Light-Duty Vehicle Greenhouse Gas Emission
Standards and Corporate Average Fuel Economy Standards Regulatory Impact Analysis,
EPA-420-R-10-009 (Washington, D.C.: April 2010).
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RFS Has Had Three Main Effects

Stakeholders we contacted and information we reviewed identified three
main ways the RFS has affected U.S. petroleum refiners: (1) compliance
has recently increased costs for some refiners, (2) required blending of
renewable fuels has contributed to declining domestic consumption of
petroleum-based transportation fuels, and (3) EPA’s delays in issuing
annual RFS standards may have contributed to investment uncertainty for
some refiners. First, compliance with the RFS has recently increased
costs for some refiners, according to information we reviewed and several
stakeholders we contacted. Under the RFS regulations, refiners and other
obligated parties are required to ensure U.S. transportation fuels include
certain amounts of renewable fuels. To comply, refiners generally have
two options—they can purchase and blend renewable fuels themselves,
or they can pay others to blend or use renewable fuels by purchasing
credits.*? These credits can be freely traded, and prices for credits are
established based on the market and generally reflect the stringency of
requirements and the costs of incorporating additional renewable fuels
into the transportation fuel system to comply with the RFS—if costs
increase, credits prices would tend to increase as well. According to EIA,
corn-based ethanol credit prices were low—between $0.01 and $0.05 per
gallon between 2006 and much of 2012-—because it was generally
economical to blend up to or above the level required by the RFS.
However, in 2013, prices for these credits increased to over $1.40 per
gallon in July before declining to about $0.20 per gallon as of mid-
November 2013.

Several stakeholders told us this increase in credit prices was primarily
due to RFS requirements exceeding the capability of the transportation
fuel infrastructure to distribute and the fleet of vehicles to use renewable
fuels, referred to as the “blend wall.” A refiner we spoke with also
attributed the decline in credit prices in the second half of 2013 to EPA’s
statements expressing its desire to address the blend wall. We have

42EPA uses renewable identification numbers to track compliance with the RFS. In this
report, we refer to these as credits. Renewable fuel producers, refiners, and fuel blenders,
among others, can acquire credits under the RFS, though only refiners and importers of
petroleum-based transportation fuels are obligated under the RFS. If a company
generates more credits than it needs for compliance in a given year, excess credits can be
sold to others, or saved for the following compliance year, subject to certain constraints.
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Examples of the Effect of Increasing
Renewable Fuel Standard (RFS) Credit
Costs on Refiners

» According to company financial regulatory
filings. the cost of credits increased almost
10-fold in the first @ months of 2013 for one
refiner compared with a similar peried in
2012, and credit costs for another refiner
mere than deubled,

» Arelining company representative told us
that credif costs under the RES exceeded
the company's entire operating budget,
including labor and electricity, for a period
in 2013

» As a resulf of higher credit costs, represen-
tatives of a refinet told us they have begun
o consider the point at which their revenue
may cease 1o cover the cost of purchasing
credits. Representatives told us that, at a
certain point, the company nught need to
decrease production levels, and thereby
reduce its renswable fuel blending
obligations.

« An BExxonMobil official said that RES credit
costs did not have a significant impact on
the company’s financial performance during
the second guarter of 2013 because
ExxonMobil meets the majority of its
obligation by blending renewable fuels
itself.

Sotrce GAD;
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previously reported on the blend wall and other challenges to the
increasing use of renewable fuels.

While the RFS applies to all refiners in the same way, the effect of the
rise in credit prices may depend on each refiner’s situation. However, in
comments to this report EPA stated that refiners experience the same
compliance costs. As a result of higher costs, several stakeholders told us
refiners could reduce production, produce more jet fuel, which is not
subject to RFS requirements, or increase exports to nations where the
RFS does not apply. (See app. Il for more information about the blend
wall, RFS credits, and views on how they have affected U.S. refiners.)

Second, the RFS has contributed to the declining domestic consumption
of petroleum-based transportation fuels. Under the RFS regulation,
refiners and other obligated parties are required to ensure U.S.
transportation fuels include certain amounts of renewable fuels. As a
result, refiners and other industry participants have blended increasing
amounts of renewable fuels. For example, consumption of ethanol has
increased almost 8-fold since 2000, from 1.7 billion gallons in 2000 to
12.9 billion gallons in 2012. According to ElA, increased ethanol use
since 2007 displaced over 4 billion gallons of petroleum-based gasoline,
or about 3 percent of gasoline consumption in 2012. As discussed
previously, decreases in consumption affect refiners by decreasing the
size of the domestic market. Since the RFS was established in light of
concerns about the nation’s dependence on imported crude oil,
decreased consumption of petroleum products may further some of the
objectives of the RFS.

Third, the RFS has contributed to investment uncertainty for refiners
according to several stakeholders because EPA has not issued annual

“gee: GAO, Biofuels: Challenges to the Transportation, Sale, and Use of Intermediate
Ethanol Blends, GAC-11-513 (Washington, D.C.: June 3, 2011), and Biofuels: Potential
Effects and Challenges of Required Increases in Production and Use, GAO-09-446
(Washington, D.C.: Aug. 25, 2009).
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RFS standards on time since 2009.44 Beginning in calendar year 2009
and through calendar year 2022, EPA is required to set annual blending
percentages for total renewable fuels, advanced biofuels, cellulosic
biofuels, and biomass-based diesel fuels by November 30 of the
preceding calendar year.*® However, as shown in figure 9, EPA has
missed the statutory deadline to set annual percentages since 2009.46
Most recently, EPA issued 2013 standards in August 2013—over 8
months late—and has not issued the 2014 standards. EPA proposed the
2014 standards on November 29, 2013, and EPA officials told us that
they plan to finalize the standards in Spring 2014. The RFS compliance
period—the time during which refiners and other parties incur obligations
under RFS and can take steps to incorporate additional renewable fuels
to create credits for compliance—is set by statute to be a full calendar
year, and delays do not change this compliance period.*” As a result,
when the RFS standards are issued late, the industry has less time to
plan and budget effectively. Several representatives of refiners told us

4The RFS has also posed compliance challenges for refiners and other market
participants because of concerns over fraud in the market for RFS compliance credits.
Credits must be validly generated in order for renewable fuel producers to be able to
transfer or use them for compliance purposes. For example, EPA has issued several
notices of violation alleging that five companies generated more than 170 million gallons
of invalid credits without producing qualifying renewable fuels. These invalid credits had
been used for compliance by many refining companies. EPA recently issued a Notice of
Proposed Rulemaking, which describes a voluntary program known as the Quality
Assurance Program to help assure that credits are validly generated. The notice proposes
that voluntary third parties verify the validity of credits through steps such as verification of
type of feedstocks, verification that velumes produced are consistent with amount of
feedstocks processed, and verification that credits generated are appropriately
categorized and match the volumes produced.

The requirement for cellulosic biofuel began in calendar year 2010.

4For calendar years after 2012, EPA is also required to set biomass-based diesel
volumes at least 14 months in advance. Though not shown in figure 9, EPA has also been
late in issuing final standards for biomass-based diesel. EPA issued the final volume
standards for 2013 in September 2012—about 10 months late. As of March 2014, EPA is
16 months late in finalizing standards for 2014 and 4 months late in finalizing standards for
2015. EPA proposed standards for 2014 and 2015 on Nov. 29, 2013, which have not been
finalized.

4The RFS compliance deadline—the date by which refiners and other obligated parties
must demonstrate compliance to EPA—is established by EPA through implementing
regulations and has been adjusted by EPA. For example, EPA extended the compliance
deadline for the 2013 compliance year from February 28, 2014 to June 30, 2014. The
extension provided more time for refiners and other obligated parties to purchase and
allocate credits.
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Regulatory Development Processes Contribute to EPA Delays in
Issuing RFS Standards

EPA officials told us that delays in issuing RFS standards have largely
been due to the length of the regulatory development process, which
includes interagency and public reviews. Under the interagency review
process, EPA is to follow certain procedures before publishing proposed
or final regulations that establish annual RFS standards, including
submitting draft proposed and final regulations to the Office of
Management and Budget (OMB), which coordinates review of the draft
regulations by other agencies, as well as conducting its own review. The
interagency review process is to ensure that regulations are consistent
with the President’s priorities, among other things, and that decisions
made by one agency do not conflict with the policies or actions taken or
planned by another. Under the public review process, EPA must publish a
proposed standard in the Federal Register, provide the public with the
opportunity to review and comment on the proposal, and address
comments received before finalizing the regulation. According to EPA
officials, the interagency and public review processes can be time
consuming because the RFS standards involve complex and
controversial issues and balance competing agricultural, energy, and
environmental policy interests.

In 2009, we recommended that EPA and other agencies track their
performance for developing significant regulations against targeted
milestones to identify opportunities for improvement.* We found that
monitoring actual versus estimated performance could help agency
managers identify steps in the process that account for substantial time
and provide information necessary to evaluate whether time was well
spent. In this regard, EPA stated in comments to our 2009 report that it
uses an agency-wide Action Development Process that tracks 14
milestones as it develops proposed rules and additional milestones in
developing final regulations. For example, EPA tracks when its senior
management approves of a document describing the scope of the
regulation and the analytical work necessary to develop it, known as the
detailed analytic blueprint. In comments to our 2009 report, EPA stated
that it used an internal tracking system along with additional information

*3ee GAO, Federal Rulemaking: Improvements Needed to Monitoring and Evaluation of
Rules Development as Well as to the Transparency of OMB Regulatory Reviews,
GAO-09-205 (Washington, D.C.: Apr. 20, 2009).
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to develop regulatory management reports to EPA managers and
executives. EPA stated at the time that this process helps management
identify regulations that are off-track so that corrective steps can be taken
to expedite their completion. EPA officials told us that they develop RFS
regulations using the same procedures used for developing all EPA
regulations. However, even with these systems, EPA has not met its
statutory deadlines under the RFS in the five annual standards since
2008. EPA has not conducted a systematic review of its experience
issuing RFS regulations to identify the underlying causes of repeated
delays and has not identified changes in its approach that may help to
avoid these delays in the future. Without such analyses and a plan to
address the underlying causes of the delays, EPA risks repeating them.

Other Key Regulations

The other key regulations that we reviewed—Tier 3 standards, stationary
source GHG requirements, and LCFS—have had minimal effects to date
because these regulations either have not yet been implemented (Tier 3
standards) or, with respect o the other two, have not affected industry
operations or costs in a major way, according to stakeholders and
information we reviewed. Specifically:

e Tier 3 standards. Tier 3 standards were proposed on May 21, 2013,
and EPA announced final standards on March 3, 2014, therefore, they
have had not had a direct effect on industry to date.

o Stationary source GHG requirements. Representatives of two refiners
told us that stationary source GHG requirements have been
burdensome to refiners; however, several other stakeholders told us
they have not had a major effect, and EPA officials told us they were
aware of only three refineries that have received major source GHG
permits since the GHG permitting program was implemented in
2011.%° A refining company representative expressed concerns to us
about the lengthy permitting process to authorize GHG emission
increases. However, stationary source GHG requirements do not
apply unless an existing refining facility proposes a major modification

“These refineries are the Hyperion Refinery and Energy Center in South Dakota, the
Sinclair Wyoming Refinery in Wyoming, and the Diamond Shamrock, Valero McKee
Refinery in Texas.
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or a new refinery is proposed for construction.®® An EPA official said
that, in most cases, best available control technologies selected to
comply with GHG requirements for refining facilities involve energy
efficiency improvement measures that could help refiners reduce fuel
consumption and save money. Further, EPA officials also explained
that, in some cases, delays can occur when the refinery applicant has
not provided EPA with the proper information to proceed with
processing the permit.®' The Clean Air Act requires that EPA approve
or deny such permits within 12 months of receiving a complete
application.

o« L[CFS. CARB, the entity responsible for implementing LCFS, said the
regulation has had a modest effect to date—increasing fuel prices by
about $0.01 per gallon. LCFS is the subject of several ongoing
lawsuits, > which resulted in a 4-month delay in some regulatory
activities and uncertainty about the status of the regulation.>3
According to a study conducted by a consultant on behalf of industry,
the ongoing legal challenge to LCFS is creating uncertainty that

504 major modification refers to a physical or operational change that would result in a
significant net increase in emissions of a regulated poliutant. However, in our prior work,
we noted that it can be difficult for unit owners and regulators to know whether an air
poliution permit is needed, because permitting rules governing applicability are complex
and because applicability is determined on a case-by-case basis. See: GAQO, Air Pollution:
EFA Needs Better Information on New Source Review Permits, GAO-12-580
(Washington, D.C.: June 22, 2012).

Slstate permitting agencies may also issue GHG permits to refineries subject to EPA
guidance.

%I a consolidated lawsuit, a Midwest ethanol group and an association of petroleum
refiners claimed that LCFS discriminates against petroleum and ethanol firms from outside
the state, and that the regulation was preempted by the Clean Air Act. Following appeal of
an adverse District Court decision, in September 2013, the Ninth Circuit Court of Appeals
largely upheld the LCFS by remanding one issue back to the district court for trial. Groups
representing the energy industry and farmers, among others, have petitioned for the case
to be reheard before the full Ninth Circuit. LCFS was also challenged in state court on
administrative procedural grounds, which we describe above. CARB officials told us that
they were optimistic about the outcome of these legal challenges, and said that their
expectation is that if the courts do find against CARB on any particular issues, they would
be able to narrowly adjust the regulations in order to address the court's findings and did
not anticipate needing to wholesale replace or rework the regulations.

53In December 2011, a federal judge granted a preliminary injunction against the
implementation of the LCFS, among other rulings. CARB appealed the decision and the
Ninth Circuit Court of Appeals stayed the injunction in April 2012 and later reversed the
District Court on these rulings.
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discourages new investments by industry.3* A refining industry trade
association representative told us many refiners that previously
invested in new components for their California facilities to process
heavy crude oils may not be able to make an adequate return on
investment since the LCFS disincentivizes the use of carbon intensive
heavy crude oils. However, a CARB official noted that LCFS does not
specifically prohibit any crude oil from being processed in California
refineries, but rather it ensures that the LCFS’ goal to reduce carbon
intensity in transportation fuels is not affected by increased use of
higher carbon intensity crude oils. Nevertheless, California refiners
have thus far been able to comply with LCFS requirements by
blending lower carbon intensive renewable fuels—such as Brazilian
sugar-cane ethanol—or purchasing carbon credits as an alternative
method of compliance.

Stakeholders we contacted and information we reviewed generally
IndUStry Outlook suggest that the outlook of the U.S. refining industry depends on a
Depends on a number of factors, in particular: (1) future domestic consumption of
Number Of Facto rs petroleum products; (2) the extent to which key environmental regulations

raise costs for domestic refiners; and (3) the extent to which domestic
refiners will be able to export and compete in international markets.

Uncertain Future Domestic The outlook of the U.S. refining industry depends on future domestic

Consumption consumption of petroleum products, which is uncertain, according to
stakeholders we contacted and information we reviewed. As discussed
above, domestic petroleum product consumption declined by 11 percent
from 2005 through 2012, and forecasts we reviewed project consumption
of three major petroleum products—gasoline, diesel, and jet fuel—will be
stable to slightly increasing through 2020, but not returning to high levels
of the past.®® Most of the scenarios in forecasts we reviewed from [HS

54The Boston Consulting Group, Understanding the impact of AB 32 (Boston, MA: June
2012).

55The IEA forecast that we reviewed did not include a projection of U.S. consumption. EIA
data track “product supplied,” which approximately represents consumption of petroleum
products because it measures the disappearance of these products from sources such as
refineries, bulk terminals, and pipelines. Because the future depends on a multitude of
factors that can be difficult to predict, EIA’s 2013 and initial 2014 forecast include 28
scenarios with different assumptions about future conditions, such as economic growth or
policy changes. (See app. | for additional information on our methodology.)
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and EIA project total consumption of gasoline, diesel, and jet fuel to
increase slightly by 2020, with projections ranging from a decline of 2
percent to an increase of 7 percent compared with 2012 consumption.®®
Expectations differ somewhat by fuel, with all EIA scenarios projecting
gasoline consumption to decline or remain stable and diesel and jet fuel
consumption to increase from 2012 to 2020 (see fig. 10). IHS projects an
increase in the consumption of both gasoline and diesel, with more robust
growth projected for diesel. Scenarios in the forecasts we reviewed
generally project consumption to decline after 2020.

S8Forecasts with more recent data and revised assumptions can indicate somewhat
different levels of consumption. For example, in its 2013 forecast, IHS projected higher
domestic consumption in 2020 than its previous year's forecast. EIA recently released
initial results of its 2014 forecast, in which EIA projected lower domestic consumption in
the reference scenario compared with the reference scenario in the 2013 forecast also
discussed in this report. EIA attributed the difference, in par, to reduced expectations for
vehicles miles traveled.

Page 36 GAO-14-249 Petroleum Refining

ED_002308_00007056-00041






difference of about 7 percent of 2012 inputs. This difference is equivalent
to about eight average-size U.S. refineries.

Several stakeholders we contacted and information we reviewed
highlighted various factors that can affect future domestic consumption
levels and thereby the size of the largest market for the production of U.S.
refineries, including the following:

e Economic growth. Faster economic growth tends o increase
consumption, and EIA’s forecast scenario with higher economic
growth assumptions projects greater future consumption of petroleum
products than a scenario with low economic growth.

e Crude oil and petroleum product prices. Higher prices for crude oil
and petroleum products tend to decrease consumption. For example,
of the forecast scenarios we reviewed, the scenario that assumes
high future oil prices projects lower domestic consumption of
petroleum products.

e  Shifts in consumer behavior and demographic trends. Changes in
consumer behavior, such as reduced driving, along with demographic
trends, such as an aging population and fewer young people with
driving licenses, may reduce future consumption, according to EIA.

e Key regulations. Three of the key regulations we reviewed—CAFE
and GHG vehicle emission standards, RFS, and LCFS—are expected
to reduce domestic consumption of petroleum products in the future
according to information we reviewed, though it is uncertain by how
much. CAFE and GHG vehicle emission standards will require more
efficient vehicles in the future, which may reduce future consumption
of fuels. EPA estimated that the model year 2012-2025 standards are
projected to reduce U.S. consumption of crude oil by 2.2 million
barrels per day by 2025, equivalent to almost 15 percent of crude oil
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used by refineries in 2012.57 Similarly, under the RFS statute, unless
waived by EPA, renewable fuels blending is required to double by
2022, which EPA estimated would reduce gasocline and diesel
demand by 13.6 billion gallons, equivalent to about 10 percent of
consumption in 2012.%8 Furthermore, CARB projected that the LCFS
would help decrease future gasoline consumption in California.
However, the extent to which these regulations will reduce future
consumption depends on actions by regulators and market and other
developments. For example, as discussed above, EPA has proposed
to reduce renewable fuel requirements for 2014 due to an inadequate
supply in light of the blend wall and other issues. EPA stated that the
framework it applied to determine the proposed percentage standards
could be appropriate for later years. Therefore, the potential for RFS
to reduce petroleum-based fuel consumption will depend on the
percentages finalized by EPA, which, in turn will depend on the
development of advanced renewable fuel sources and market
infrastructure and could be affected by legal challenges, as well as
any legislative action to modify the RFS.%°

Costs of Key Regulations  Stakeholders we contacted and information we reviewed generally
suggest that the outlook of the U.S. refining industry will also depend on
the extent to which some key regulations—RFS, Tier 3, stationary source
GHG requirements, and LCFS—increase costs for refiners. In general,
increasing costs for refiners may be absorbed by refiners themselves

5" The American Energy Initiative, Part 22: EPA Greenhouse Gas Regulations, Before the
Subcomm. on Energy and Power of the H. Comm. on Energy and Commerce, 112th
Cong. (2012) (statement of EPA Assistant Administrator for Air and Radiation, Regina
McCarthy). In addition, EPA specifically projected that the 2012-2016 CAFE and GHG
vehicle emission standards would reduce domestic-refined gasoline consumption by about
7 billion gallons per year by 2020 and shrink domestic refining by about 3 percent by
2020. (See: EPA, Final Rulemaking to Establish Light-Duty Vehicle Greenhouse Emission
Standards and Corporate Average Fuel Economy Standards, Regulatory Impact Analysis
(Washington, D.C.: April 2010.)

585ee EPA, Renewable Fuel Standard Program (RFS2) Regulatory Impact Analysis, EPA-
420-R-10-006 (Washington, D.C.: February 2010).

59Similarly, while EPA issued GHG vehicle emission standards through 2025, NHTSA is
required to set CAFE standards only 5 years at a time. CAFE standards for model years
2022-2025 have been presented by NHTSA as “augural” standards in the interest of
aiding manufacturers in future product planning, as well as harmonization. A midterm
evaluation by NHTSA and EPA may result in modifications to both EPA standards and
NHTSA's augural standards. In addition, as discussed below, future requirements under
the LCFS—and their effect on refiners—are uncertain due to various factors.
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(i.e., by reducing their profits), be passed on to consumers through higher
product prices, or both. The requirements on domestic refiners from the
key regulations we reviewed generally are expected to collectively have a
greater effect in the future, for example, by affecting more refiners (such
as the stationary source GHG requirements to the extent that more
refineries make modifications over time), or becoming more stringent in
the future (such as the RFS), potentially increasing costs for refiners. In
addition, several stakeholders told us that the uncertainty surrounding
these regulations—and what costs they will impose—can affect the
market climate within which refiners and other market participants make
investment decisions such as whether to expand a refinery’s ability to
process different crude oils, or to build new advanced biofuel processing
facilities. Such uncertainty can discourage investments in the industry
overall.

» RFS. RFS may increase costs for some refiners depending on the
percentages of renewable fuels required by EPA and on other factors.
As discussed previously, costs for some refiners to comply with RFS
rose in 2013, which some of the stakeholders we contacted attributed
to concerns about the blend wall. The blend wall may remain a
concern into the future because statutory renewable fuel blending
requirements continue to increase—they more than double from 2012
to 2022—while the consumption of petroleum products is expected to
increase only slightly. Several stakeholders told us that the effect of
the RFS depends in particular on how EPA addresses the blend wall
in the annual standards it issues in the future. Furthermore, EPA’s
timeliness in issuing the standards could also affect costs to the
extent that delays affect the supply of renewable fuels, RIN prices,
and refiners’ ability to plan and budget effectively for compliance.
Several representatives of refiners told us that future delays would
contribute to investment uncertainty and higher costs for refiners. EPA
officials said that they did not believe delays have affected market
participants, and that the market for RFS credits has provided
flexibility to refiners and other obligated parties. The extent to which
the RFS increases costs in the future could also be affected by the
outcome of any relevant litigation and of legislative proposals to
change the RFS or how EPA implements it.

s« Tier 3. According to EPA, to meet the Tier 3 fuel sulfur standards,
refiners would need to install or upgrade hydrotreating capacity or
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take other steps to reduce the sulfur content in fuels, which will likely
increase industry-wide costs.®® EPA projected that 67 out of 108
refineries would modify or purchase some equipment, and the capital
costs of installing this equipment and operating costs to run it would
average about $0.0065 per gallon, and total $804 million in 2017. An
industry study of the Tier 3 proposal estimated that the regulation
would increase costs by up to $0.09 per gallon for the highest-cost
refinery, and several refinery representatives told us that Tier 3 would
increase their costs.®” The extent to which the refining industry will be
affected by Tier 3 standards would have been greater had EPA
decreased the per-galion maximum allowable sulfur levels in
gasoline—known as caps. In the final standards, EPA maintained the
current 80 ppm cap, but had sought comment on whether it should
decrease the cap to as low as 20 ppm. A stakeholder told us that Tier
3 would be manageable if EPA maintained the current caps, but far
more difficult if the caps were lowered. One study we reviewed
estimated that industry could incur additional capital expenses to
achieve lower sulfur caps, ranging from $2 billion to over $6 billion
dollars depending on the sulfur cap level in the final standards.®?

e Stationary source GHG requirements. Several of the refining industry
representatives we contacted expressed concerns that stationary
source GHG requirements could become more stringent in the future.
The current permitting framework is a case-by-case determination that
takes into account costs, among other factors, and places no
requirement on existing refineries unless they undertake a major
modification. However, EPA entered a settlement in which the agency
agreed to develop national performance standards—called New
Source Performance Standards—for GHG emissions from new and
modified refineries, and GHG emissions guidelines for certain facilities
at existing refineries.®® Although EPA has no current schedule to issue
these standards, EPA committed in its settlement to issue them, and

60Hydro’treating removes sulfur by converting the sulfur into hydrogen sulfide gas and then
to elemental sulfur.

5'Baker & O'Brien Incorporated, Addendum to Potential Supply and Cost Impacts of
Lower Sulfur, Lower RVP Gasoline (March 2012).

52Turner, Mason & Company, Economic and Supply Impacts of a Reduced Cap on
Gasoline Suffur Content (Dallas, Texas: February 2013).

635¢e: Settlement Agreement, State of New York, et al, v. Environmental Protection
Agency, No. 08-1279 (D.C. Cir. Dec. 29, 2010).
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several stakeholders expressed concern that future standards could
impose more strict controls involving higher costs at refineries. A
stakeholder told us that until EPA clarifies its approach for NSPS,
many refiners will be reluctant to make certain investments in their
refineries out of concerns that their investments may be unprofitable
given future requirements. In addition, some companies may
preemptively factor in the cost of emissions control technologies in
their investment analyses.

e« LCFS. Two stakeholders and a refining industry trade association told
us that California refiners could face higher costs or compliance
challenges unless CARB adjusts future low carbon fuel requirements.
CARB has estimated that the cost of LCFS on gasoline and gasoline-
substitute fuels is likely to range between an increase of $0.09 per
gallon, and a decrease of $0.13 per gallon by 2020.%* However, an
industry study estimated that the LCFS could cost the refining industry
an average of $0.70 per gallon by 2020.%° The study also projected
that 5 to 7 of 14 California refineries could cease production by 2020,
and the LCFS could raise other compliance challenges because of
insufficient supplies or consumer uptake of cellulosic, Brazilian sugar-
cane ethanol, and other low carbon intensity fuels or vehicle
technologies. CARB officials told us that if it proves more difficult than
expected to meet LCFS requirements, CARB could introduce cost
containment provisions to increase the availability of credits, such as
through a “safety valve” to release additional credits at a set price, or
by providing extra credits to certain compliance approaches.®
Stakeholder told us that the decisions CARB makes with respect to
the LCFS may affect California refiners’ ability to stay in business and
compete with refiners in other states and countries.

Extent to Which Refiners While the domestic refining industry has increasingly relied on export

Can Export and Compete markets, stakeholders and forecasts we reviewed indicate that the

in Foreign Markets industry’s future competitiveness is uncertain and that foreign markets
present both challenges and opportunities for U.S. refiners.

84california Air Resources Board, Low Carbon Fuel Standard 2011 Program Review
Report (Sacramento, CA: December 2011).

55Boston Consulting Group, Understanding the Impact of AB32 (Boston, MA: June, 2012).

86por example, an electric car could receive three additional credits, thus reducing the
need for low carbon fuels with limited availability.
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Refiners Projected to Continue
to Rely on Foreign Markets

RFA v. EPA (18-2031)

Forecasts and data we reviewed from EIA and IEA suggest that future
domestic refinery production levels may depend on exports of petroleum
products.®” Petroleum products are increasingly global commodities, and
ElIA data indicate that as domestic consumption has declined, refiners
have looked to foreign markets to sell products. Since 1949, the United
States had been a net importer of petroleum products, but this long-term
trend reversed in 2011 when the United States became a net exporter of
total petroleum products. According to EIA data, the United States
recently exported more petroleum products than other leading exporters,
including Russia, India, and Singapore, and petroleum product exports
have represented an increasing share of U.S. refinery production. Exports
of petroleum products represented 7 percent of refinery production in
2007 but increased to 17 percent in 2012. Major markets for U.S. exports
include Central and South America, Mexico, and Europe, to which U.S.
refiners sent nearly all diesel exports in 2012. The United States exports
more diesel than gasoline, though U.S. refiners have been increasing
exports of gasoline to Central and South America and Africa.®®

Forecasts that we reviewed generally project that exports will remain
strong. According to most of the EIA and IHS forecasts we reviewed,
exports of petroleum products are expected {o increase until 2015, but the
extent of the increase is unclear. As shown in figure 11, EIA scenarios
project export levels from 2.6 to 3.4 million barrels per day by 2020, a
relatively wide range.®® Even the lowest projection for petroleum product
exports in 2020 is above 2010 levels, indicating a general expectation
that exports will remain strong.

87Unless noted otherwise, exports of petroleum products in this section refer specifically to
finished petroleum products, natural gas liquids and liquid refinery gases, oxygenates
{excluding fuel ethanol), and motor gasoline blending components. Finished products
include finished motor gasoline, finished aviation gasoline, kerosene-type jet fuel,
kerosene, distillate fuel oil, residual fuel oil, and other products.

68According to EIA, U.S. exports of diesel reached a record monthly high in July 2013, at
1.4 million barrels per day, and remained strong in August and September 2013.
Continued growth in global diesel consumption has supported U.S. exports.

%\We did not include IHS data in this figure because they are not public.
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attractive. Stakeholders and information we reviewed suggest that various
factors may affect the U.S. refining industry’s future competitiveness,
including: (1) the balance between global refining capacity and global
demand for petroleum products, (2) costs associated with environmental
regulations, (3) exports to nations with stringent fuel standards, and (4)
increasing domestic and Canadian crude oil production. More specifically:

e« Balance between global refining capacity and demand. |EA data
indicate that competition from foreign refiners may increase as global
refining capacity is projected to exceed global consumption, creating
an imbalance between global supply and demand that may affect U.S.
refiners. According to IEA, global consumption of petroleum products
was about 78.9 million barrels per day in 2012 and is projected to
grow an additional 6 million barrels per day by 2020—with growth
concentrated in Asia and the Middle East and consumption declining
in Europe. But IEA projects refining capacity may grow even faster,
resulting in excess capacity (refining capacity beyond that needed to
meet consumption) of nearly 15.5 million barrels per day by 2020, in
contrast to an estimated 4.8 million barrels per day of excess capacity
in 2012.7 Excess refining capacity is likely to result in greater
competition in foreign markets overall, and some regions may present
particular challenges. A large share of the new capacity is expected in
China, india, and the Middle East, and representatives of two refiners
indicated concern that capacity additions in some of those regions
may present competition for U.S. refiners. Several other stakeholders
were optimistic about domestic refiners’ ability to compete in the
future. According to |EA, capacity additions in China and India are
intended to keep pace with growing consumption in those regions, but
new Middle Eastern refineries are intended to be export facilities and
may present increased competition to U.S. refiners.

» Costs associated with environmental regulations. As discussed
above, the key environmental regulations we reviewed could
collectively impose additional costs on the domestic refining industry.
These costs could affect the industry’s ability to compete
internationally to the extent that foreign refiners do not face similar
costs. In addition, regulatory uncertainty can affect refiners’

Opxcess capacity may result in some refinery closures. IEA’s New Policies Scenario
projects 6.3 million barrels per day of global refining capacity may be at risk of closure in
2020, but the projected capacity at risk is outside of North America.
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competitiveness if it inhibits the industry from making investments that
would otherwise lower costs. Not all of the key regulations we
reviewed would be expected to affect the industry’s competitiveness.
In particular, CAFE and GHG vehicle standards do not impose
requirements on refiners. In addition, although RFS and Tier 3
standards could impose requirements with potential associated costs
on some refiners, they would not apply to exported fuels—they apply
only to fuels sold in the United States regardiess of where they are
produced.

o Potential for increased exports to nations with stringent fuel
standards. In general, U.S. refineries are among the most
sophisticated in the world and have generally been optimized to
produce large proportions of cleaner-burning gasoline. IEA has
pointed out that refiners in many parts of the world face challenges
producing fuels that meet high product quality and environmental
performance standards.” Therefore, some U.S. refiners may benefit
from any trend toward higher quality and more stringent
environmental performance standards. In this regard, actions refiners
may take to reduce gasoline sulfur to comply with proposed Tier 3
standards could enable them to export to markets—such as Japan
and much of Europe—that already require low sulfur gasoline.” On
the other hand, representatives of a refiner pointed out that refiners
could undertake such investments on their own—without Tier 3—if
such exports were sufficiently economically attractive.

e Increasing domestic and Canadian crude oil production. As discussed
above, increasing U.S. and Canadian crude oil production has led to
lower cost crude oil for some refiners, providing a competitive
advantage.”™ All of the forecast scenarios we reviewed from EIA, |EA,
and IHS anticipate increases in U.S. crude oil production, but the
projections are uncertain and vary widely—from 6.8 to 9.8 million

"See International Energy Agency, World Energy Outlook 2013 (Paris, France:
November 2013).

72According to EPA, Japan, the 30 nations that comprise the European Union, Albania,
and Bosnia-Herzegovina have 10 ppm gasoline sulfur caps in place.

73Closely associated with this trend has been the increasing availability and lower costs of
natural gas, which has also provided a benefit to U.S. refiners.
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barrels per day in 2020 as shown in figure 12.74 Projections are
revised each year, and expectations for U.S. crude oil production in
2020 have increased in more recent forecasts. For example, the
reference scenario in EIA’s most recent forecast projects domestic
crude oil production to approach a historical high of 9.6 million barrels
per day in 2020, higher than the reference scenario from the prior
year.” Canadian crude oil production—which accounted for about 16
percent of the crude oil used by U.S. refineries in 2012—is expected
to increase as well: the reference scenario in EIA’s international
forecast projects that Canadian petroleum liquids production will
increase more than 30 percent from 2012 levels, reaching
approximately 5 million barrels per day in 2020.7® The extent of the
increase in future crude oil production can have implications for future
petroleum product exports. For example, EIA’s scenario that assumes
more domestic crude oil and natural gas resources projects higher
export levels than a scenario that assumes low crude oil and natural
gas resources. Several stakeholders told us that various issues could
mitigate U.S. refiners’ ability to take advantage of growing crude oil
supplies. In particular, it is unclear whether planned expansions in
pipelines and rail transportation will keep pace with growing
production, and these infrastructure expansions could be affected by
regulatory actions to address pipeline and rail safety.”” Similarly,
several stakeholders told us that potential future increases in crude oil

TEIA expects most of the increase to come from onshore tight oil formations in the
Bakken, Eagle Ford, and Permian Basin regions, though increases are likely in domestic
offshore production as well.

TSE|A’s most recent forecast, the Annual Energy Outlook 2014 Early Release, contains
reference scenario projections only. Projections for other scenarios were not available at
the time of this report’s publication.

76Ac:c:oroling to EIA, petroleum liquids include crude oil and lease condensate as well as
natural gas plant liquids, bitumen, extra-heavy oil, and refinery gains.

TEor example, in July 2013, a deadly explosion occurred after a railcar carrying crude oil
derailed in Quebec. In response to petitions it received following the accident, DOT's
Pipeline and Hazardous Materials Safety Administration is considering whether to revise
its regulations to improve railcar safety standards. See 78 Fed. Reg. 54849 (Sept. 6,
2013).
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exports, which are currently minimal, could put pressure on regional
crude oil prices, reducing the price advantage of U.S. refiners.™

78Ac:corcling to EIA data, total crude oil exports totaled 67,000 barrels per day in 2012—1
percent of total 2012 production. U.S. exports of crude oil must be licensed by the
Department of Commerce, Bureau of Industry and Security. Current regulations specify
limited conditions in which license applications will be approved, for example, for exports
to Canada for use or consumption in Canada and that are transported other than through
the Trans-Alaska Pipeline, for which some restrictions apply. Other applications for export
licenses are to be reviewed on a case-by-case basis and generally will be approved if
determined to be consistent with the national interest and the purposes of the Energy
Policy and Conservation Act, and any additional statutory controls are satisfied. See
generally 15 C.F.R. § 754.2 (2013).
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and Canada, are reshaping the industry and creating new business
opportunities. To take advantage of some of these opportunities, refiners
and other market participants will need to invest—to upgrade refineries to
be able to process different crude oils or to build pipelines or rail
connections to move more crude oil from production to refining centers.
Uncertainty can affect the market climate within which these investment
decisions will be made. In this context, EPA’s timeliness in issuing annual
percentage standards under the RFS is important to help inform the
investment decisions of the refining industry. In issuing annual
percentage standards, EPA may waive the statutory volumes in whole or
in part according to statutory criteria, which EPA has identified as
potentially factoring in the blend wall, market developments, and other
issues. However, EPA has missed the annual deadline for issuing annual
standards under the RFS in most years. EPA has some systems in place
to monitor and evaluate progress in developing regulations, which could
provide useful information for understanding delays in RFS. But EPA has
not identified the underlying causes of delays, and it has not developed a
plan to address delays and, therefore, risks repeating delays. EPA delays
in issuing RFS standards are important because delays do not change
refiners’ compliance periods accordingly and they therefore create
uncertainty in the marketplace, potentially harming investment.
Uncertainty among refiners, renewable fuel producers, and other market
participants about how EPA will address the blend wall, which can be
exacerbated by the prospect of litigation, can affect investment decisions
and ultimately the availability and prices of the fuels they produce.

; To improve EPA’s ability to meet the annual statutory deadline for issuing
Recom_menda_tlons for annual RFS standards, we recommend that the Administrator of the EPA
Executive Action take the following two actions:

« Assess past experience to identify the underlying causes of delays in
issuing annual RFS standards.

¢« Develop and implement a plan to address the causes of delays and
help ensure RFS annual standards are issued on time.

We provided drafts of this report to DOE, DOT, and EPA for review and
Agency Comments comment. The three agencies provided technical comments on early or
and Our Evaluation final drafts, which we incorporated as appropriate.
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EPA also provided a letter in which it generally agreed with our findings
and recommendations and clarified three topics discussed in the report.

First, regarding the effects of compliance with RFS, EPA asserted that
refiners experience the same compliance costs regardless of whether
they are fully integrated, with blending capabilities, or merchant refiners
that purchase credits for compliance. Based on our work, we found the
views of several stakeholders differed from EPA’'s. For example, in a 2011
study, DOE identified the degree to which a small refiner can actively
biend production with renewable fuels is a large component that could
contribute to economic hardship from compliance with the RFS.7 In
theory, market-based compliance systems—such as the RFS credit
system—provide incentives for market participants to make decisions that
would tend to equalize additional compliance costs over time. However,
there can be physical infrastructure or contractual constraints, among
various other factors, that could result in different outcomes in the short
run. We added additional language to explain EPA's views in the report
and in Appendix lll.

Second, regarding the time-frame for RFS compliance, EPA stated that
the RFS compliance deadline—the date by which refiners and other
obligated parties must demonstrate compliance to EPA—is established
through implementing regulations, not statute. EPA stated that it adjusted
the 2013 deadline to provide additional time to demonstrate compliance.
We acknowledge that EPA can extend the compliance deadline.
However, the compliance period refers to the time during which refiners
and other parties incur obligations under RFS and can take steps to
incorporate additional renewable fuels to generate credits for compliance.
This period is set by statute to be a full calendar year. We clarified
language in the report to acknowledge EPA's ability to adjust the
compliance deadline, essentially providing additional time for obligated
parties to purchase credits, and its inability to adjust the compliance
period.

Third, regarding Tier 3 standards, EPA announced the final standards
while our draft was with the agency for comment. EPA stated that the final
Tier 3 program is very similar to what it proposed, though EPA made

79Departmen’t of Energy, Office of Policy and International Affairs, Small Refinery
Exemption Study: An Investigation into Disproportionate Economic Hardship, March,
2011.
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Appendix |: Scope and Methodology

This report provides information on the domestic petroleum refining
industry and its market and regulatory environment. Specifically, it
addresses what is known about (1) major changes—including key
environmental regulations—that have recently affected the domestic
petroleum refining industry and (2) major factors that may affect the future
of the domestic petroleum refining industry—including its production,
profitability, and competitiveness in foreign markets.

To provide information on major changes that have affected the domestic
petroleum refining industry and the future of the industry, we reviewed
information including the following:

o studies by federal agencies and consultants,
« company financial regulatory filings, and

s proposed and final regulations and regulatory impact analyses.

To identify studies and other literature, we conducted searches of various
databases, such as ProQuest and PolicyFile, for studies since published
2009. We also asked agency officials and other stakeholders we
contacted to recommend studies.

Based on our research and information from stakeholders, we identified
five key regulations that were recently strengthened or proposed: (1) the
Environmental Protection Agency’s (EPA) Renewable Fuels Standard
regulations, (2) the Department of Transportation’s Corporate Average
Fuel Economy and EPA’s greenhouse gas vehicle emission standards;
(3) EPA’s Tier 3 Motor Vehicle Emission and Fuel Standards; (4) EPA’s
stationary source greenhouse gas requirements; and (5) the state of
California’s Low Carbon Fuel Standard. We reviewed agency regulatory
impact assessments and industry and other studies on the effect of these
regulations on industry. Other regulations may also affect the industry.

We also summarized the results of semistructured interviews with a
nonprobability sample of 32 stakeholders. (See app. |l for a list of these
stakeholders.) Stakeholders included representatives from refining
companies, environmental organizations, consultants, and officials from
federal and state agencies. We also visited several refineries of selected
refining companies. We selected these stakeholders to represent broad
and differing perspectives on these issues based on recommendations
from agencies and industry associations, along with other information. For
example, to select refiners, we considered, among other factors, the size
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and location of their refineries, and whether they were vertically integrated
or merchant refiners. When possible, we used a standard set of questions
in interviewing stakeholders, including questions about the effect of the
key regulations we reviewed. However, as needed, we also sought
perspectives on additional questions tailored to these stakeholders’
expertise and sought opinions from stakeholders on key issues, such as
their views on the potential effects of exports on industry. Because we
used a nonprobability sample, the views of these stakeholders are not
generalizable to all potential stakeholders, but they provide illustrative
examples of the range of views. Similarly, the conditions at the refineries
we visited are not generalizable to all refineries. The stakeholder views
we summarize were not necessarily supported by all types of
stakeholders, though we identify differing views where appropriate.
Stakeholders and information we reviewed identified a number of
changes that have affected the industry and a number of factors that may
affect its future, and we report on those that were most often cited.

To illustrate major changes over time and to describe the domestic
petroleum refining industry, we summarized historical data from the
Energy Information Administration (EIA) regarding such issues as
capacity and location of refineries, crude oil production, and consumption
of petroleum products. To assess the reliability of EIA data, we took
several steps including reviewing documentation, interviewing EIA staff,
and consulting with stakeholders. We determined the EIA data to be
sufficiently reliable for the purposes of this report.

To provide information about the future of the domestic petroleum refining
industry and major factors that could affect it, we also reviewed forecasts
from EIA, the International Energy Agency (IEA), and IHS, and
summarized projections through 2020 under different scenarios.! We
selected these forecasts because they made projections through 2020,
contained information broadly relevant to our report, covered multiple
scenarios or offered a counterpoint scenario, and contained well-
documented discussions of methodologies used and assumptions made.

1Department of Energy, Energy Information Administration, Annual Energy Qutlook 2013
with Projections to 2040, DOE/EIA-0383(2013) (Washington, D.C.: April 2013);
Department of Energy, Energy Information Administration, Annual Energy Outlook 2014
with Projections to 2040, Early Release, DOE/EIA-0383ER(2014) (Washington, D.C.:
December 2013); International Energy Agency, Word Energy Outlook 2013 (Paris,
France: November 2013); IHS, US Energy Outlook 2013 (Englewood, CO: November
2013).
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While forecasts are subject to inherent uncertainties, we found these
forecasts to be reasonabile for describing a range of views about potential
conditions of the domestic refining industry and major factors that will help
determine these conditions. We reviewed and compiled data from
relevant scenarios and compared them where appropriate. Specifically,
we reviewed all 27 scenarios in EIA’s 2013 forecast, the reference
scenario in EIA’s 2014 initial forecast,? and IHS’s forecast, and, in
particular, highlight the scenarios representing the highest and lowest
projection of gasoline, diesel, and jet fuel consumption; petroleum product
exports; and crude oil production.® We identified some differences in the
metrics reported in the four forecasts and did not make direct
comparisons in these instances.

We conducted this performance audit from November 2012 to March
2014 in accordance with generally accepted government auditing
standards. Those standards require that we plan and perform the audit to
obtain sufficient, appropriate evidence to provide a reasonable basis for
our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives.

2E|A’s 2014 Annual Energy Outlook Early Release contains reference scenario
projections only. Other scenarios were not available at the time of this report's publication.

Swe highlight the following scenarios in the report: reference (2014), low or no net
imports, high net imports, high economic growth, low oil and gas resource, greenhouse
gas $25 and low gas prices, and greenhouse gas $10 and low gas prices.
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Federal Agencies

Department of Energy’
Department of Transportation

Environmental Protection Agency

Refiners

© N O o b

Chevron

CVR Refining

HollyFrontier Corporation
Marathon Petroleum Corporation
Monroe Energy

PBF Energy

. Philadelphia Energy Solutions
11.
12.
13.
14.

Phillips 66
Shell
Tesoro Corporation

Valero Energy Corporation

Other

RFA v. EPA (18-2031)

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

American Fuel and Petrochemical Manufacturers

American Petroleum Institute

Baker & O’Brien Incorporated

Prof. Severin Borenstein, University of California Energy Institute
California Air Resource Board

California Energy Commission

Citigroup Global Markets Inc.

Energy Policy Research Foundation (EPRINC)

Environmental Integrity Project

IHS

Prof. Christopher Knittel, Massachusetts Institute of Technology

"We also obtained views from officials at the Energy Information Administration within the
Department of Energy.

Page 56 GAO-14-249 Petroleum Refining

ED_002308_00007056-00061



Appendix lI: List of Stakeholders

26. Prof. Erich Muehlegger, Harvard Kennedy School
27. Muse Stancil

28. National Association of Clean Air Agencies

29. Natural Resources Defense Council

30. Sierra Club

31. Stillwater Associates

32. Turner, Mason & Company
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To demonstrate compliance with the Environmental Protection Agency’s
(EPA) annual blending requirements under the Renewable Fuel Standard
(RFS), refiners use renewable identification numbers (RIN), which we
refer to in this report as credits. A RIN is a unique 38-character code that
renewable fuel producers and importers assign to each gallon of
renewable fuel produced or imported. To demonstrate compliance with
the RFS, refiners and importers must provide sufficient RINs for the
volume of gasoline and diesel they produce for use in the contiguous
United States and Hawaii. For example, to comply with the 2013 total
renewable fuels standard requiring that renewable fuels compose at least
9.74 percent of gasoline and diesel, a refiner selling 100 million gallons of
gasoline would have to provide 9.74 million total RINs to EPA. Refiners
can obtain RINs by purchasing and blending renewable fuels themselves,
or they can purchase RINs from renewable fuel producers, importers,
bienders, other refiners, or other RIN-holding entities. RINs are valid for
the calendar year in which they were generated, and up to 20 percent of a
year's standard can be met with RINs from the previous year. Refiners
and other obligated parties with more RINs than needed to meet the
year's blending standard can hold them for use in the following year or
sell them to another party that needs additional RINs to comply with the
blending standard.

Prices for RINs reflect the cost of renewable fuels compared with the
petroleum fuels they displace, the stringency of annual blending
percentage standards, and other factors, and have varied over time.
According to the Energy Information Administration (EIA), between 2006
and much of 2012, corn-based ethanol RIN prices were low—between
$0.01 and $0.05 per gallon—because it was generally economical to
blend up to or above the level required by the RFS. However, RIN prices
for corn-based ethanol increased to over $1.40 per gallon in July 2013.
Several stakeholders told us this increase in RIN prices was primarily due
to RFS requirements exceeding the capability of the transportation fuel
infrastructure to distribute and the fleet of vehicles to use renewable fuels,
referred to as the “blend wall.” EPA officials told us that high corn prices,
which made ethanol more expensive relative to gasoline, also contributed
to higher RIN prices during this period. These RIN prices have since
come down to about $0.20 per gallon as of mid-November 2013. A refiner
attributed this decline to EPA’s statements expressing its desire to
address the blend wall.
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The blend wall exists because blending more than 10 percent ethanol
with gasoline (called E10) is affected by constraints such as the limited
availability of vehicles that can use higher ethanol blends.! In addition,
higher ethanol blends are less widely available than E10 and must be
priced at a discount to encourage greater consumption, according to EIA.
EPA officials recently said the blend wall would be reached in 2014 when
about 13.2 billion gallons of E10 could be consumed.? Blending additional
renewable fuels can be difficult and costly once the blend wall is reached
because significant volumes of non-ethanol renewable fuels must be
available, consumers must be encouraged {o purchase additional higher
blends of ethanol, and other market participants must develop the
infrastructure to deliver those fuels.

Compliance with the RFS has recently increased costs for some refiners,
according to information we reviewed and several stakeholders we
contacted. While the RFS applies to all refiners in the same way, effects
of rising or falling RIN prices may vary depending on each refiner’s
situation. For example, those refiners that have incorporated renewable
fuel blending into their operations may have benefited from the rising
prices relative to those refiners that are less well positioned. According to
several stakeholders, RFS compliance has been most difficult for refiners
with less of a retail presence, known as merchant refiners, because they
do not blend their own fuel and must purchase RINs from others,
increasing their cost of compliance. On the other hand, some industry
participants may be relatively advantaged when the price of RINs rises.
For example, an ExxonMobil official said that RIN costs did not have a
significant impact on the company’s financial performance during the
second quarter of 2013 because ExxonMobil meets the majority of its
obligation by blending its renewable fuels itself.

EPA officials told us, however, that the RFS program affects all refiners
equally because obligations are the same regardless of whether refiners
blend renewable fuels themselves or purchase RINs. In particular, EPA
stated that refiners experience the same costs. If a company generates

"We have previously reported on various aspects of the blend wall and other challenges to
the increased use of renewable fuels. See GAO-11-513 and GAO-09-446.

2The RFS requirements are “nested” in that renewable fuels other than ethanol could be
used to meet the total renewable fuels requirement.
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its own RINs, there is a cost associated with doing so, namely the cost for
the renewable fuel compared to the petroleum fuel it displaces.
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Appendix IV: Comments from the
Environmental Protection Agency

Impact of the EPA promulgating RES anoual standards Iater than the statatory deadlines

The report states that “The RFS compliance period is set by statute, so delays do not change refiners’
conpliance dates.”

In response (o the report, we nefe that while the statute does include deadlines for the EPA o establish
annual applicable volunes under the RFS program, the compliance deadline for obligated parties under
the RFS program is nof set in the Clean Alr Aet, but rather through the roplementing regulations (see 40
CFR 80.1451). For example, the EPA extended the compliance deadline for the 2013 compliance year 1o
June 30, 2014, to provide additional compliance time, and allow parties 1o take their 2014 obligations
inte consideration as they determined compliance with the 2013 siandards.

Tier 3 Stapdards

The EPA issued the Tier 3 final rolemaking on March 3, 2014, While the final Tier 3 program is very
similar to whal we proposed, we made some changes to the fisal rule based on public input and updated
analyses. In the attached comments and edity to the draft report. we have updated the report’s tindings to
incorparate information from the final rule.

A0 Recommendations

To improve the EPA's ability o meet the annual statutory deadline for issuing annual RFS standards,
GAD recommended that the Administrator of the EPA take the following two actions:

1) Assess past experience fo identify the underlying causes of delays in issuing annoal RFS
standards.

The EPA generally agrees with QA s recommendations. We agree that identifying the cause of delays
and developing and hnplementing a plan 1o address the delays may help to ensure that the appual RS
volume standards are issued on time. The EPA sirives to issug the RFS standards according to the
statutory deadlines, and we ave continually seeking the best approaches to achieve that goat.

As GAQ is aware, the Agency has a comprebensive process, known as the detion Development Process
{ADPY, for developing regulations. To monitor progress and ensure quality, the ADP employs numerous
development milestones during the preparation of proposed and inal regulations. The ADP is utilized
internally by management (o ensure that prejected milestones are achicved, and some of the milestones
are also made available to the public on the EPA’s website (http//yosersite.epa.goviopet/RuleGate st}
As we respond to GAQ's recomumendations and try 1o reduce the delay in issuing the annusl standards,
the BEPA will consider whether the ADP milestones are being wtilized and managed appropriately.

As GALY states, the RFS touches a range of complex environmental, energy, and agricultural issues, and
the need for interagency review and public comutent adds to the timelines for isseing such standards.
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The EPA is currently considering how to improve our internal regulatory review processes in order lo
megt established deadlines. The first step in this process will be {0 identify the causes of delays, and then
develop a corrective plag to address them. The EPA will also be engaging our interagency pariners,
including OMB, during the course of this process 1o identify any aveas that could be streambined for a
morg efficient and thnely review.

Thank you again for the oppertunity to review and respond to the draft report. If you have any questions
or requirs further information, plesse contact Venu Ghanta at (202) 364-1374.

Sincerely.

Janet (3. MeCabe
Actling Assistant Administrator

Enclosure
i. EPA ediiz and commenss o GAQ's draft report
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GAO Contact Frank Rusco, (202) 512-3841 or ruscof@gaoc.gov

In addition to the individual named above, Christine Kehr (Assistant
Staff (

Director), Elizabeth Beardsley, Catherine Bombico, Keya Chateauneuf,
Acknowledg ments Nirmal Chaudhary, Quindi Franco, Cindy Gilbert, Katharine Kairys,

Michael Kendix, Armetha Liles, and Alison O’Neill made key contributions
to this report.
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Renewable Fuel Standard
Small Refinery Hardship Program
Suggestions for Streamlining the Petition Process

I.  General Changes to the Hardship Petition Process

1. Streamline the Petition Process

The petition process is burdensome for petitioning small refineries, EPA and DOE. To
ease the burden on all parties, the small refiners suggest that EPA and DOE streamline the
petition process by withdrawing the agency’s December 6, 2016 memorandum requiring small
refinery petitioners to submit voluminous amounts of financial and other data in favor of the
streamlined process that DOE previously used. Small Refineries should be required to complete
and submit the DOE survey form in accordance with its definitions and instructions, the RFS
compliance costs spreadsheet, and a petition containing information not covered by the DOE
survey or RFS cost spreadsheet.

2. Score all of the DOE Metrics

In 2011, DOE determined that it did not then have adequate data to score three of the
metrics described in the DOE Small Refinery Exemption Study (“DOE Study”). The metrics for
local market acceptance of renewable fuels (metric 1.c.) and renewable fuel blending (% of
production) (metric 2.b.), were to be applied “in the future when other renewable fuels [became]
commercially available.”” E85, biodiesel, and advanced biofuels are all commercially available,
enabling DOE to score these metrics. The metric measuring whether RINs are a net revenue or
cost was not scored in 2011 “due to a lack of consistency among [petitioners].”> Since 2013,
petitioners have been required to submit RFS compliance cost spreadsheets with their petitions,
which has given EPA consistent data among petitioners for purposes of evaluating whether RINs
are a net revenue or cost.

Therefore, the reasons for not scoring these metrics in 2011 are no longer valid and they
should be scored going forward. If DOE thinks the data necessary to evaluate these metrics is
not available or reliable, the metrics should not be scored at all.

3. Use Objective Criteria

To ensure consistent and fair application of the hardship standard to all small refineries,
and to streamline the petition process, EPA should use objective criteria when applying the DOE
metrics. Using objective criteria will give small refineries certainty of their RFS obligations
which will allow them to make important operational decisions. See Section II for a discussion
of the DOE metrics.

' U.S. EPA, FINANCIAL AND OTHER INFORMATION TO BE SUBMITTED WITH 2016 RFS SMALL REFINERY HARDSHIP
EXEMPTION REQUESTS (Dec. 6, 2016), available at: https://www.cpa.gov/sites/production/files/2016-
12/documents/rfs-small-refinery-2016-12-06.pdf.

* DOE Study at 33.

* DOE Study at 35.
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4. Do Not Adopt Scoring Under the DOE Addendum

In March of 2014, DOE issued an addendum to the DOE Study, making hardship relief
more difficult to secure. The DOE addendum is inconsistent with Congressional intent that
small refineries not bear a disproportionate regulatory burden and should not be applied. For the
reasons described above, EPA should reject DOE’s scoring based on the 2014 addendum to the
DOE Study; “any impact on efficiency gains” (metric 3.a.) and “any individual special event”
(metric 3.b.) warrant a score of “10.”

5. Use of Independent Contractors

To the extent that DOE and EPA rely on contractors to evaluate small refinery hardship
petitions, the agencies should rely only on contractors that are neutral, independent parties that
do not have an interest in the outcome of the petition. DOE and EPA should also instruct any
contractors that they rely on to evaluate small refinery hardship petitions consistent with the
DOE Study and the additional information provided in this document. This will help ensure that
the agencies receive and are able to impartially and accurately assess all small refinery hardship
petitions.

6. Issue Timely Decisions

The regulations require EPA to act on small refinery hardship petitions within 90 days.
This deadline will be easier to achieve if the petition process is streamlined and the agency
applies objective criteria, which will also reduce the burden in preparing lengthy decision
documents. Simplifying the process will also enable small refineries to submit their petitions
earlier in the year. The complexity of the process and volume of data required to be submitted
with the petition results in petitions being submitted later in the compliance year.

7. Give Petitioners An Opportunity to Meet Prior to the Denial of a Petition

Final decision documents are not always accurate, leading to costly appeals. Prior to
denying a hardship petition, EPA should offer the petitioner an informal opportunity to meet to
discuss the basis for the intent to deny.
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II. DOE Scoring Metrics

1. Disproportionate Structural Impact Metrics

a. Metric 1.a. Access to Capital/Credit (DOFE Survey Form Lines 3.15 -~ 3.17)

The DOE survey form, lines 3.15 to 3.17, ask for the small refinery’s credit rating and
debt to equity ratio, which matches scoring metric 1.a. DOE/EPA should rely on this objective
criteria to score metric 1.a., and not require the production of loan covenants, financial
statements, and other financial information to do a more expansive analysis of the company’s
access to capital. This will streamline the petition process and assure consistent application
among petitioners.

0 Good access (BB- or above credit rating)
3 Moderate access (rating in Bs)
10 Poor access (C rating or 50% D/E)

b. 1.b. Other Business Lines Besides Refining and Marketing

DOE’s metric 1.b. is intended to measure whether small refineries have other business
lines besides refining and marketing. DOE has scored refineries that produce refined petroleum
products other than transportation fuels as having “other business lines,” while at the same time
including non-transportation fuels in the measure of “net refining margins” (metric 2.a.). This
approach is internally inconsistent because “refining” cannot mean two different things in two
metrics using the same term.

The DOE survey form instructions state that all definitions are to be construed as
“consistent with” the Energy Information Administration’s (“EIA’s”) Form EI-810, “Monthly
Refinery Report”; EIA-815, “Monthly Bulk Terminal and Blender Report”; and EI-28,
“Financial Reporting System”; and other forms as appropriate. Each of the sources consistently
treats refining as the production of all refined petroleum products including lubricants and
asphalt. EIA defines “Refinery” and “Petroleum Products” as:

Refinery. An installation that manufactures finished petroleum products from crude oil,
unfinished oils, natural gas liquids, other hydrocarbons, and oxygenates.

Petroleum Products. Petroleum products are obtained from the processing of crude oil
(including lease condensate), natural gas, and other hydrocarbon compounds. Petroleum
products include unfinished oils, liquetied petroleum gases, pentanes plus, aviation
gasoline, motor gasoline, naphtha-type jet fuel, kerosene-type jet fuel, kerosene, distillate
fuel oil, residual fuel oil, petrochemical feedstocks, special naphthas, lubricants, waxes,
petroleum coke, asphalt, road oil, still gas, and miscellaneous products.”

 Petroleum & Other Liquids, Definitions, Sources and Fxplanatory Notes, U.S. Energy Information Administration,
https://'www.eia.gov/dnav/pet/TblDefs/pet_cons_psup_tbldef2 asp (last visited Aug. 22, 2017) (emphasis added).
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EIA also defines “Refining” as:

After crude oil is removed from the ground, it is sent to a refinery where different parts of
the crude oil are separated into useable petroleum products. These petroleum products
include gasoline, distillates such as diesel fuel and heating oil, jet fuel, petrochemical
feedstocks, waxes, lubricating oils, and asphalt.’

EPA’s definition of refining is the same as EIA’s, producing a range of petroleum products
including non-transportation fuels.’

Treating the production of lubricants, asphalt, and other non-transportation fuels as “other
business lines” also is inconsistent with the purpose of this metric as described in the DOE
Study, which was to evaluate whether a refinery has “other lines of business” that are less
correlated with refining. The example used by DOE was upstream exploration and development.
The DOE Study was trying to assess the degree to which these separate, non-refining operations
would make a small refinery less vulnerable to the volatility in “refining margins,” not whether a
refinery produced products other than transportation fuels.”

If DOE treats refined petroleum products other than transportation fuel as “other business
lines,” then it should exclude everything but transportation fuels from net “refining” margins in
metric 2.a. because refining cannot mean two different things in two metrics using the same
term.

Score Description

0 Other lines
10 No other lines

c. [l.c. Local Market Acceptance of Renewable Fuels

In scoring whether there is “local market acceptance of renewable fuels,” DOE only
considers E10, and not E8S and biodiesel, although the metric contemplates one score that
captures market acceptance of all three “products” and requires a score of “10” if any product
(singular) is not accepted.

The DOE Study indicated that there was no scoring for E85 and biodiesel due to a “lack
of data.” The EIA publishes detailed data each year on the volume of E85 used and the number
of vehicles capable of accommodating it. DOE maintains an “alternative fuels data center” that
tracks the number and location of all E85 fueling stations across the United States, and EPA’s
2014-2016 final RFS rule acknowledged that a number of market constraints, including that
“blenders and distributors [will need to see] sustained profit opportunities before they are willing
to invest in new infrastructure to increase their capacity to blend and distribute renewable fuels.”
80 Fed. Reg. 77,420, 77,459 (Dec. 14, 2015). In addition, small refinery hardship petitioners

% Qil: Crude and Petroleum Products Fxplained, U.S. ENERGY INFORMATION ADMINISTRATION,
https://'www.eia.gov/energyexplained/print.cfm?page=o0il_home (last visited Aug. 11, 2017).

® Types of Refined Petroleum Products, U.S. ENVIRONMENTAL PROTECTION AGENCY,
https://www.cpa.gov/emergency -response/types-refined-petroleum-products (last visited Sept. 7, 2017).
" DOE Study at 34.
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describe constraints in their local markets on the sale of E85 and large retail chain owners admit
that they are “fuel agnostic” and unwilling to offer fuels that their customers are not inclined to
buy.® Finally, a report for Growth Energy, a trade association representing the ethanol industry,
acknowledges the market constraint on E85 and concludes that greater E85 penetration will not
occur until RINs trade at $2-3/RIN at which point “blenders [will] face stronger incentives to
reduce E85 prices (i.e., reduce their margins) in order to drive needed volumes.”” All of these
data points indicate that there is voluminous data about local market resistance to E85 use to
enable DOE to score this metric.

In addition, DOE should be scoring local market resistance to biodiesel blending. Small
refineries disproportionately produce diesel; diesel is blended at lower rates than gasoline; and
fewer RINs are generated from blending biodiesel. Therefore, not scoring local market
acceptance of biodiesel skews the scoring against granting small refinery hardship. There are
very significant obstacles to biodiesel blending, some of which are specific to small refineries.
For example, a small refinery will not be able to sell blended biodiesel in a market where the
large integrated refiner has chosen not to do so. Large integrated refiners pick and choose in
which markets they blend based on geography (warmer climates), proximity to biodiesel
production, transportation costs, etc. A small refinery will not be able to sell blended biodiesel
where the largest market player, with its lower overall cost structure, chooses not to do so. This
is why state biodiesel blending mandates help small refineries compete against larger, vertically-
integrated refiners (unless their customer base is exempt from the mandate). However, many
states do not have biodiesel blending mandates.

In addition, large truck stop chains and convenience stores like Kwik Trip, Love’s
(Musket), and Pilot have displaced small refineries’ ability to blend biodiesel. Due to the grossly
inflated value of the RIN, large truck stop chains and convenience stores that are not obligated
parties under the RFS program refuse to buy blended biodiesel from small refineries or cap the
amount of blended biodiesel that they will accept in order to capture the RIN value themselves.
Small refineries that have made investments to add biodiesel blending have seen their
investments displaced by large truck stop chains and convenience stores.

Biodiesel is not accepted in all markets and is not amenable for use in all markets. EIA
and DOE track biodiesel volumes and retail outlets where it is sold. EPA evaluated market
constraints on biodiesel blending in its 2014-2016 rulemaking, and small refinery hardship
petitioners describe in their petitions the local market acceptance of biodiesel and market
constraints on more biodiesel blending in their markets. Therefore, DOE has ample data with
which to determine whether there are market constraints on biodiesel blending to enable DOE to
score this metric.

A score of “0” for this metric only reflects local market acceptance of E10, but the metric
was intended to score the local market acceptance of all three products — E10, E85, and
biodiesel. If DOE does not think the data is available or reliable to evaluate all three products,

8 Letter from David Masuret and Matthew Durand, Cumberland Farms, Inc. to Gina McCarthy, Administrator,
EPA (Nov. 2, 2016) (EPA Docket ID No. EPA-HQ-OAR-2016-0544-0055).

? MARC CHUPKA, J. MICHAEL HAGERTY, NICHOLAS POWERS & SARAH GERMAIN, THE BRATTLE GROUP, PEEKING
OVER THE BLENDWALL: AN ANALYSIS OF THE PROPOSED 2017 RENEWABLE VOLUME OBLIGATIONS at 15 (July 11,
2016).
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then it should not score this metric at all. Scoring the metric based solely on E10 acceptance is
inaccurate because the metric was intended to measure local market of all three renewable fuels,
and ignoring E85 and biodiesel hides the small refinery hardship caused by overwhelming
evidence that there is substantial local market resistance to E85 and biodiesel that uniquely
harms small refineries.

L e seee L Deseption ||
¢. Local market acceptance of 0 Products accepted
Rencwables 10 Product not accepted
L E10 (3 High acceptance
5 Low acceptance
10 No acceptance
ii. E85 Not scored because of small E85 volumes
iii. Biodiesel Not available

d. 1.d Percentage of Diesel Production (DOE Survey Form Line 4.12, 4.13)

Evaluation of this metric should be based on industry average diesel production and not
the 2011 industry average of 32%. The DOE scoring metric description (below) uses “Industry
Average” rather than 32%, indicating its intent that the current industry average, and not the
average in 2011, should be applied. In 2015, 2016, and 2017, the industry average diesel
production as reported by EPA in the annual RFS rulemakings was much lower than the 2011
average — 29%, 30%, and 28% — respectively. EPA should use the industry average in the most
recent compliance year for purposes of scoring this metric.

Score Description

0 D/(G+D) <Industry Avg.
5 D/(G+D) > Ind. Avg. <40%
10 D/(G+D) > 40%

e. [l.e. Subject to Exceptional State Regulations (DOFE Survey Form Line 4.16)

DOE has been too narrow in construing what constitutes an exceptional state regulation.
For example, state biofuel blending mandates generally help small refineries because they force
large integrated refiners, that ordinarily pick and choose in which markets they blend based on
favorable market conditions, to blend in all markets with state mandates. Small refineries cannot
sell blended fuel when competing with large integrated refiners offering unblended fuel.
However, when the small refinery’s customers are exempt from the state biofuel blending
mandate, state biofuel mandates have just the opposite effect — the state biodiesel mandate
benefits others, but not the small refinery. In this situation, the small refinery should receive a
score of “5,” some barriers for compliance, per the chart below.

DOE’s description of this metric indicates that it is trying to identify state laws that create
obstacles to blending for the individual refinery, forcing the small refinery to buy RINs or
generate RINs but give away the RIN value in order to achieve compliance. Therefore, in
scoring this metric, DOE/EPA should be more expansive in considering whether the state law
creates obstacles to blending for the small refinery.
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Score Degeription

0 Not subject
5 Some barriers for compliance
10 Subject to exceptional state regulations

f. 2.a. Relative Refining Margin Measure (DOF Survey Form Line 3.7)

EPA has instructed small refineries to exclude taxes, depreciation, and finance charges
(interest) from their net refining margin calculation. This contradicts the definition in DOE’s
survey instructions, which states:

Net Refinery Margin (dollars per barrel) (3.7) Report the difference between the
gross refining margin and the costs of producing and selling the petroleum products (e.g.,
refining energy costs and selling costs). The net margin measures before-tax cash
earnings from the production and sale of refined products. The net margin excludes
peripheral activities such as non-petroleum product sales at convenience stores. '’

Small refineries’ net refining margins should be based on the DOE survey instructions. “Before-
tax cash earnings” takes into account the company’s finance charges (interest), but EPA has
instructed refiners to exclude interest.

In calculating the industry average net refining margins against which small refinery
margins are compared for purposes of scoring this metric, DOE is required to factor in the RIN
revenues from integrated refiners’ affiliated marketing arms, which is where their windfall RIN
revenues are reflected. According to the DOE survey instructions, the net refining margin
includes “the production and sale of refined products” and only excludes “non-petroleum product
sales at convenience stores,” indicating that the net refining margin carries all the way to retail,
which is consistent with the DOE’s evaluation of “of other business lines besides refining and
marketing”

Therefore, if a large integrated refinery has an affiliated retail chain/marketing arm, its
net refining margin must include the margins from its retail operations to capture its windfall
RIN revenues. By way of example, to avoid the extreme competitive disadvantage for refineries
that do not own retail, Marathon bought the Speedway retail chain. Marathon reported that
“synergies across the network” contributed to its exceptional performance and record earnings in
2016:

Speedway continued its exceptional performance in the quarter and set multiple records
for the full-year 2016 while maintaining tight control on expenses. Speedway surpassed
segment all-time highs in income from operations, light product gallons sold,
merchandise sales, and merchandise gross margin on a percentage and absolute dollar
basis. Speedway continues to exceed our expectations by driving marketing-

1U.s. Dept. OF ENERGY, RFS2 SMALL REFINERY SURVEY 2010, INSTRUCTIONS (May 2010), available at:
https:/www.reginfo.gov/public/do/DownloadDocument?objectiD=17799501.
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enhancement opportunities and continuing to realize acquisition synergies across the
11
network.

Windfall profits from selling RINs are reflected in the marketing arms of large integrated
refining companies and, according to DOE’s survey instructions, must be captured in calculating
the net refining margin for the industry.

Each year DOE determines the industry-wide net refining margin, but it’s not clear how
they do so. EPA notes that “DOE calculates three-year average industry refining gross and net
margins...based on public data.” It is not clear, however, how that calculation is done and the
information that the agency relies on in performing the calculation is not made public to small
refinery petitioners. In particular, it is not clear that profits from marketing or “synergies across
the network” have been included or that the production and sale of all types of refined petroleum
products have been accounted for. Therefore, there should be greater transparency in how the
net refining margin is calculated.

Net refining margins should be reported on the DOE survey (line 3.7) consistent with the
definitions in the DOE survey instructions, and the industry-wide refining margins against which
small refineries are compared should include affiliated marketing businesses and the production
and sale of all types of refined petroleum products.

Score Description

0 Above the 3-year industry average
5 Positive, and below 3-year industry average
10 Negative

g. 2.b. Renewable Fuel Blending (% of production) (RFS Compliance Cost
Spreadsheet)

The DOE Study explains that the degree to which a small refinery can blend its
production with renewable fuel is a large component of assessing small refinery hardship; yet,
this metric has never been scored for biodiesel and other advanced biofuel blending. All small
refineries that petition for hardship relief submit the RFS compliance costs spreadsheet that
includes the amount of renewable fuel blending in each of these categories. The RFS
compliance cost spreadsheet was developed by DOE/EPA 1n 2013, and all hardship petitioners
are required to submit 1t with their petition in order for their petition to be deemed complete.
Therefore, DOE has had the data it needs to score this metric since at least 2013 and, by not
scoring this metric, has underestimated the harm to small refineries.

Like metric 1.c., DOE scoring metric 2.b. is based on ethanol blending alone. Ethanol is
the fuel that is most readily accepted for blending. Scoring this metric as a “0,” without
accounting for the lack of blending in the other fuels categories underestimates small refinery
hardship. This is particularly true because small refineries disproportionately produce diesel. If

" Marathon Petroleum Corporation Reports Fourth-Quarter and Full-Year 2016 Results, MARATHON PETROLEUM
Corp., http://ir marathonpetroleum.com/phoenix.zhtmi?c=24663 1&p=irol-newsArticle&1D=2241160 (last visited
Aug. 22, 2017) (internal quotations omitted).
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DOE does not score the other categories of renewable fuel blending, it should not score this
metric at all.

Score Description

Ethanol blending
0 75%+
35 25-74%
10 <25%
Biodiesel blending (not used)
0 1.1% of diesel production
10 <1.1%
Other Advanced Biofuel blending (not used)
0 Some blending
10 No blending

h. 2.c. In A Niche Market

The DOE Study rationale for characterizing a small refinery as a “niche” refinery based
on its production of specialty products is that specialty products have higher refining margins.
Because DOE requires that refineries include all refined petroleum products in their calculation
of “net refining margins,” any higher margins from specialty product sales are already reflected
(counted against) small refineries in metric 2.a. In addition, DOE treats specialty products as
“other business lines” in metric 1.b., stacking the deck against small refineries that produce
specialty products.

In addition, small refineries suspect that the industry average net refining margins
calculated by DOE do not include specialty products, resulting in a lower industry average net
refining margin, even though small refineries that produce specialty products are compared
against the industry average refining margins and receive a score of “0” for this metrics.

Therefore, DOE should exclude “specialty products” from “net refining margins” (metric
2.a.) or, if they are included in net refining margins, refineries should not be characterized as
“niche” under metric 2.c., or as having “other business lines” under 1.b., to be internally
consistent and avoid stacking the deck.

Score Description

0 Niche
5 Moderate niche impact
10 No niche

i.  2.d RINs Net Revenue Or Cost (RFS Compliance Cost Spreadsheet)

The DOE Study explains that complying with RFS can be a net cost to refineries that
purchase RINs to comply and can generate revenue for refineries that comply by blending. DOE
explained that it did not score this metric in the 2011 study “due to lack of consistency among
survey participants.” As described above, in 2013, DOE/EPA developed the “RFS Compliance
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Cost” spreadsheet, which provides consistent data from petitioners on RFS compliance costs. As
a result, DOE has the data necessary to score this metric and this metric should be scored.

EPA should make one change to its instructions for completing the RFS Compliance Cost
Spreadsheet to accurately capture small refinery compliance costs. As the Coalition has
explained to EPA, it has become an increasingly common practice for distributors to buy blended
fuel from small refineries only if the small refinery agrees to disgorge a significant portion of the
RIN value (i.e., the opposite of RIN cost pass-though). In other words, due to their lack of
market power, small refineries that blend renewable fuel are forced to give away RIN value to
capture the sale. Small refineries also are forced to discount the sales price of their fuels to
compete with RIN-long refiners that use their excess RIN sales to discount the sales prices of the
petroleum fuels they sell and undercut their small refinery competitors.

EPA should make clear in its instructions that small refineries should include these RIN
stealing discounts in the RFS Compliance Cost Spreadsheet. The small refineries have provided
EPA with contracts showing, for example, that the price for blended fuel is the spot price less 70-
90% of the RIN value, depending on the customer. This is now a common practice in the
industry and uniquely harms refineries that do not own retail and are forced to sell their products
to distributors. The RFS Compliance Cost spreadsheet needs to capture the hardship to small
blending refineries that cannot retain the RIN value and are effectively buying RINs even though
they generate RINs through blending.

Further, DOE and EPA should recognize that small refineries are not able to pass-through
or “recover” their RFS costs in the sales price of the fuels they produce. As explained in the
DOE Study:

The degree to which the costs burdening small refineries will be
passed through to the market depends on many factors, including
the market power and the relative cost level of a small refiner
relative to other market participants.

DOE Study at 22-23. Because small refineries have very limited market power and have costs
proportionally higher than their market competitors, small refineries are not able to pass through
their RFS costs. The “RIN stealing” described above is further evidence of small refineries’
inability to pass through their RFS costs.

Score Description

0 revenue > ¢ost
10 revenue < cost

2. Viability Metrics

The viability metrics measure “the ability of the refiner [] to remain competitive and
profitable.” A small refinery cannot remain competitive when it bears a disproportionate
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regulatory burden and competes with multi-national super majors with full integration and
economies of scale.'?

Appendix B-5 to the DOE Study explains the extreme, permanent, competitive advantage
large integrated oil companies enjoy over small refineries in a high-priced RIN market. While
DOE predicted that small refineries would be harmed significantly by high RIN prices when the
blendwall was reached, it did not anticipate that RINs would trade at ten times their intrinsic
value:

RIN prices should rise to reflect the most expensive blending opportunity taken. As the
RFS mandate increases, obligated parties will demand more RINs, adding upward price
pressure. As the mandate increases, increasing the supply of RINs becomes difficult or
nearly impossible. In anticipation of the blend wall, obligated parties may stockpile RINs
through discretionary blending in anticipation of a shortage of blending opportunities.
Those parties that are short, i.e. cannot generate enough RINs through their own facilities
to meet ‘d}gir RVO, will need to purchase RINs and could suffer significant economic
hardship.

The DOE Study concluded that when the blendwall was reached, RIN prices would reflect the
most expensive blending opportunity. The fact that they are trading at ten times their intrinsic
value means that the harm to small refineries is more acute than DOE ever anticipated.

The extreme competitive disadvantage for small refineries caused by the current rule
structure is aptly described in Appendix B-5, but several market shifts have occurred that DOE
did not predict. First, DOE did not predict that RINs would trade at ten times the cost of
blending. Second, the DOE Study also did not predict RIN value stealing — downstream
distributors/retailers forcing small refineries to disgorge RIN value to secure the sale because
they lack market power to retain the full value of the RIN. Third, DOE did not predict that even
if small refineries were able to make investments in renewable fuel blending to avoid the high
cost of RINs, those investments could be displaced by unobligated blenders (e.g., Kwik Trip
setting up a competing blending operations to displace the small refiners blending operation).
Finally, DOE did not predict the market manipulation and fraud in the RIN market that has
caused wild volatility, higher prices, and fraud costing taxpayers over a billion dollars.

The harm to small refineries became acute in 2013 when RIN prices increased by 5000%,
which is when DOE adopted the addendum to the DOE Study, raising the bar for securing
hardship relief. The addendum should be abandoned to avoid greater harm to small refineries.

a. 3.a. Compliance Costs Eliminates Lfficiency Gains (impairment)

The DOE Study recognized that small refineries could suffer a disproportionate economic
hardship under the RFS program if buying RINs is more expensive than RINs that can be
generated through blending.'* The harm is both the cost of RINs and the competitive advantage
high RIN values bestow on large integrated refiners that achieve compliance through blending

“ DOE Study at 23.
" DOE Study at 17-18.
“'DOE Study at 2.
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and generate and sell excess RINs. As RIN prices have increased from 2-3 cents per RIN in
2010 to close to nearly $1.00 per RIN today, the competitive distortion in favor of large
integrated refiners has become extreme.

In numerous decision documents, EPA acknowledged that it was denying hardship relief
to small refineries notwithstanding its conclusion that doing so would prevent the refinery from
making investments to improve efficiency, reliability, and safety:

The cost of RFS compliance, either through purchasing and blending renewable fuels, or
purchasing RINs, or a combination of both, may reduce funds available to pay for other
potential projects to improve the efficiency, reliability, and safety of a refinery, but that
fact does not establish entitlement to an exemption.

As the 10™ Circuit just concluded in Sinclair, Congress did not intend for the RFS to prevent
small refineries from investing in efficiency, reliability, and safety projects in order to pay for
RINs."

As DOE predicted, high RIN prices are causing a disproportionate economic impact on
small refineries. This disproportionate economic impact, by its very nature, is reducing small
refineries’ profitability relative to their large integrated refining competitors that generate excess
RINs through blending, and the reduction in relative profitability is impairing the small
refineries’ ability to invest in future efficiency improvements. As DOE noted, significant
constraints on efficiency improvements eventually will leave small refineries at risk, which is all
that is required to demonstrate an impact on efficiency gains.

In the past, EPA has denied small refinery hardship petitions, stating in decision
documents that small refineries must shoulder their share of the RFS compliance burden.

EPA has considered the language in the recent explanatory statement for the 2016
Consolidated Appropriations Act which states: ‘The Secretary [of DOE] is reminded that
the RFS program may impose a disproportionate economic hardship on a small refinery
even if the refinery makes enough profit to cover the cost of complying with the
program.” Thus, in 2012, the statutory presumption was that in 2013 and future years,
[refinery] would shoulder its share of responsibility for the compliance burden borne by
obligated parties under the RFS program, unless it could show ‘disproportionate
economic hardship.’

Small refineries do not mind shouldering their share of any compliance burden, but that is
not what is happening under the RFS. The RIN market is no longer a compliance market; it has
become a market that 1s highly susceptible to manipulation, speculation, and fraud. Vertically-
integrated refineries that avoid the RIN market or benefit from it because they have excess RINs
or are sophisticated enough to have a RIN trading desk and buy and sell RINs for profit at the
expense of small refineries. Small refineries that are paying ten times the intrinsic value of a
RIN to a RIN-long integrated oil company, an exempt (non-refining) blender like Murphy USA

1° Sinclair Wyoming Refining, et al. v. EPA, Case No. 16-9532 (10th Cir. 2017).
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or Kwik Trip, or multi-national commodity trader with links to Russia, are shouldering more
than their share of the compliance burden.

As DOE predicted, small refineries owned by large integrated oil companies are not
suffering from the same competitive distortion because they have access to RINs from their
affiliated marketing arms, but all other small refineries, blending and non-blending, are harmed
by the current market conditions and should receive a score of “10.”

Score Description

0 No impact on efficiency
5 Moderate impact on efficiency
10 Impact on efficiency

b. 3.b. Individual Special Events

The DOE Study recognizes that certain events can have a temporary negative impact on a
refinery’s ability to comply with the RFS. In the past, EPA and DOE have taken an
unreasonably narrow view of what qualifies as an “individual special event.” EPA and DOE
should find that pipeline shutdowns, extended refinery turnarounds, unplanned outages, and key
unit shutdowns that have a temporary negative impact on a refinery’s ability to comply with the
RFS should be considered “individual special events.”

Score Description

0 No special events
5 Moderate event
10 Special event impacting viability

c. 3.c. Compliance Costs Likely To Lead to Shutdown

The DOE Study recognized that some refineries have a unique vulnerability, such as a
weak competitive position, and any significant additional burden could cause bankruptcy or
closure. This metric measures whether a small refinery may face compliance costs that would
significantly impact the operation of the facility, leading eventually to an inability to increase
efficiency to remain competitive, eventually resulting in closure. Over the past several years,
small refineries have shut down and others have been acquired. In addition, to consider
bankruptcy or closure, DOE/EPA should consider the necessity of the sale of the asset because
the small refinery can no longer afford to operate it.

A refinery does not need to be on the verge of shutdown to receive a “10” on this metric.

0 Not likely to shut down
10 Likely to shut down
-13 -
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From: Ghanta, Venu

Sent: Wednesday, May 28, 2014 8:28:03 PM

To: Manners, Mary

Subject: FW: small refinery exemption summary

Please see attached and I've pasted a smattering of the different blurbs that we have used on this topic below.

Deliberative Process / Ex. 5
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UMITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DO, 20480

August 1, 2018

The Honorable Charles E. Grassley
United States Senate
Washington, D.C. 20310

Dear Senator Grassley:

During Acting Administrator Wheeler’s first week, EPA sent you a response to an initial
April 12, 2018, letter from you and 11 of yowr colleagues regarding the small refinery exemption
(SRE) program under the Renewable Fuel Standard (RFS). The Acting Administrator asked that
[ follow up to provide additional detail.

Acting Administration Wheeler and 1 understand your concern and frustration with the
administration of the SRE program. It appears that your concern is rooted, in large measure, in a
lack of transparency, which the Acting Administrator has directed me to address.

As an initial step towards that goal, the Office of Air and Radiation plans to develop a
Transparency Dashboard that will provide regularly updated information regarding the number
of small refinery petitions received and the status of these petitions. The Transparency
Dashboard will also convey the total number of exempted gallons and the number of impacted
Renewable Identification Numbers (RINs). This will ensure equal access to important market
data while improving the overall transparency of the RFS program.

While transparency is an explicit priority, EPA is required to comply with the
Confidential Business Information (CBI) regulations laid out in 40 CFR part 2, subpart B. Some
of the information you have requested has been claimed to be CBI by petitioning small
refineries. We of course have a strict obligation to follow our regulations and protect CBL

Below is the latest aggregate information regarding the current status of SRE petitions:

¢ For the 2016 compliance vear, EPA received 20 petitions from small refineries. EPA
granted exemptions for 19 of those, with a total exempted renewable fuel volume
obligation of 790 million RINs. EPA denied one petition. That denial was then
challenged by the refinery in question, Ergon-West Virginia. Earlier this month, the
United States Court of Appeals for the Fourth Circuit overturned our decision. Ergon-
West Virginia, Inc. v. EPA, No. 17-1839 (4" Cir, July 20, 2018). The court found our
denial to be “arbitrary and capricious.” The agency is in the process of determining how
best to respond to the court’s decision and direction,

» For the 2017 compliance year, EPA received 34 petitions from small refineries. To date,
EPA has granted exemptions for 29 of those, with total exempted renewable fuel volume
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of Appeals for the Tenth Circuit held that EPA’s approach to determining DEH was “at odds
with Congress's statutory command.™ The Court further stated:

EPA has exceeded its statutory authority under the CAA in interpreting the hardship
exemption to require a threat to a refinery’s survival as an ongoing operation. That
interpretation is outside the range of permissible interpretations of the statute and
therefore inconsistent with Congress’s statutory mandate.”

The Court vacated EPA’s earlier denial of the 2014 hardship exemption and remanded it back to
EPA for further consideration.

In 2017, Congress provided additional clarity in the 2016 Consolidated Appropriations
Act stating: “When making decisions about small refinery exemptions under the RFS program,
the Agency is directed to follow DOE’s recommendations which are to be based on the original
2011 Small Refinery Exemption Study prepared for Congress.™ The language further directed
that if EPA disagrees with DOEs recommendations, then the agency should inform the
committee before doing so. Since this direction, the agency’s decisions have been consistent with
DOE’s recommendations.

With regard to reallocation of any exempted small refinery volumes, EPA has a structure
laid out in 40 CFR part 80, subpart M. Per these framing regulations, if hardship decisions are
made after the annual rule volumes are set for a given year, then that compliance obligation is
not reallocated. Since compliance year 2015, EPA has made all hardship decisions after
finalizing the respective annual rule, and has not reallocated any exempt small refinery volumes,

EPA has engaged in a number of discussions regarding potential reallocation. Most
recently, biofuel producers and USDA urged EPA to make a projection of exempted volumes as
part of the annual rule process, and then to reatlocate these volumes in the final rule. The agency
is considering the merits of this proposal.

The Transparency Dashboard as well as ongoing discussions regarding EPA coordination
with DOE on DEH, small refinery CBI claims and means to address requests for reallocation are
important steps to addressing some of vour concerns with the small refinery exemption program.
I commit to work with you, your staff and your Senate colleagues to try to find a path forward
that addresses all of vour concerns.

Beyond the SRE program, we have taken and will continue to take other important
actions that are vital to implementing and fulfilling the purpose of the program. Some of these
actions include the following:

* Sinclair Wyoming Refining Co. v, EPA, 874 F3d 1159, 1169 {16% Cir. 2017).
id ar 1161,
% Senate Report 114-281, pg. 70, accompanying the 2017 Consolidated Appropriations Act, Pub. L. No. 11531,

RFA v. EPA (18-2031) ED_002308_00045750-00003






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DO 20460

August |, 2018

The Honorable Mike Rounds
United States Senate
Washington, D.C. 20510

Dear Senator Rounds:

After today™s bearing at the 1S, Senate Environment and Public Works Committee, the
Acting Administrator asked that [ follow up to provide additional detail on the U.S.
Environmental Protection Agency’s {(EPAY small refinery exemption (SRE) program under the
Renewable Fuel Standard (RFS).

Acting Administration Wheeler and [ understand vour concern and frustration with the
adminisiration of the 8RE program. It appears that your concern is rooted. in large measure, in a
fack of transparency, which the Acting Administrator has directed me to address.

As an initial step towards that goal, the Office of Air and Radiation plans to develop a
Transparency Dashboard that will provide regularly updated information regarding the number
of small refinery petitions received and the status of these petitions. The Transparency
Dashboard will also convey the total number of exempted gallons and the number of impacted
Renewable Identification Numbers (RINg). This will ensure equal access to important market
data while improving the overall transparency of the RFS program.

While transparency is an explicit priority, EPA is required to comply with the
Confidential Business Information {CBI) regulations laid out in 40 CFR part 2, subpart B. Some
of the information vou have requested has heen claimed to be CBI by petitioning small
refineries. We of course have a strict obligation to follow our regulations and protect CBL

Below is the fatest aggregate information regarding the current status of SRE petitions:
fondend Pl [ oo

« For the 2016 compliance vear, EPA received 20 petitions from small refineries. EPA
granted exemptions for 19 of those. with a total exempted renewable fuel volume
obligation of 780 million RINs. EPA denied one petition. That denial was then
chatlenged by the relinery in question, Ergon-West Virginia. Earlier this month, the
United States Court of Appeals for the Fourth Cireuit overtumed our decision. frgon-
West Virginia, Inc, v. EPA, No. 17-1839 (4" Cir. July 20, 2018). The court found our
denial to be “arbitrary and capricious.” The agency is in the process of determining how
best to respond (o the cowrt’s decision and direction.

e Forthe 2017 compliance year, EPA received 34 petitions from small refineries. To date,
EPA has granted exemptions for 29 of those, with total exempted renewable Tuel volume
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of Appeals for the Tenth Circuit held that EPA’s approach to determining DEH was “at odds
with Congress’s statutory command.™ The Court further stated:

EPA has exceeded its statutory authority under the CAA in interpreting the hardship
exemption to require a threat to a refinery’s survival as an ongoing operation. That
interpretation is outside the range of permissible interpretations of the statute and
therefore inconsistent with Congress’s statutory mandate.”

The Court vacated EPA’s earlier denial of the 2014 hardship exemption and remanded it back to
EPA for further consideration.

In 2017, Congress provided additional clarity in the 2016 Consolidated Appropriations
Act stating: “When making decisions about small refinery exemptions under the RFS program,
the Agencey is directed to follow DOEs recommendations which are to be based on the original
2011 Small Refinery Exemption Study prepared for Congress.™ The language further directed
that il EPA disagrees with DOEs recommendations, then the agency should inform the
commitiee before doing so. Since this direction, the agency’s decisions have been consistent with
DOE’s recommendations,

With regard to reallocation of any exempted small refinery volumes, EPA has a structure
laid out in 40 CFR part 80, subpart M. Per these framing regulations, if hardship decisions are
made after the annual rule volumes are set for a given vear, then that compliance obligation is
not reatlocated. Since compliance year 2015, EPA has made all hardship decisions after
finalizing the respective annual rule, and has not reallocated any exempt small refinery volumes.

EPA has engaged in a number of discussions regarding potential reallocation. Most
recently, biofuel producers and USDA urged EPA to make a projectivn of exempted volumes as
part of the annual rule process, and then to reallocate these volumes in the final rule. The agency
is considering the merits of this proposal.

The Transparency Dashboard as well as ongoing discussions regarding EPA coordination
with DOE on DEH, small refinery CBI claims and means to address requests for reallocation are
important steps to addressing some of your concerns with the small refinery exemption program.
I commit to work with vou, vour staff and vour Senate colleagues to ry to find a path forward
that addresses all of vour concerns.

Bevond the SRE program, we have taken and will continue 1o take other important

actions that are vital to implementing and fulfilling the purpose of the program. Some of these
actions melude the following:

* Sinclair Wyoming Refining Co. v, EPA, 874 F3d 1159, 1169 (10" Cir. 2017),
Uik at 1181
* Senate Report 114-281, pg. 70, accompanying the 2017 Consolidated Appropriations Act, Pub. L. No. 113-31
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Annual rulemakings to put in place each set of annual standards as required by
law

Regulatory program adjustments to respond 1o an evolving market
Significant compliance and enforcement activities

Ongoing pathway approvals for new rencwable fuels entering the marketplace,
including GHG lifecycle assessments

Defending challenges to our rules and actions

Should vou have any further questions, please contact me or our stafl may contact Karen
Thundiyil in the EPA™s Office of Congressional and Intergovernmental Relations at

hundivil ke

Sepnnuny or 202-504-1142.

RFA v FPA (18-2031)

Sincerely,

N
AT QNR/va—

&

William L. Wehrum
Assistant Administrator
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UMITED STATEDS ENVIRONMENTAL PROTECTION AGENCY
INGTON, 3.0 20480

April 24, 2018

The Honorable Shelley Moore Capito
Uinited States Se mta
Vashington, D.C. 20510

Dear Senator Capito:

Thank vou for vour fetter of March 5, 2018, 1o ULS. Environmental Protection Agency
{EPAY Administrator Scott Pruitt and 118, Department of Energy (DO Secretary Rick Perry
regarding exemptions for small refinerics under the Renewable Fuel Standard (RFS) program,
and the importance of protecting associated confidential business information (CBI). The
Administrator asked that 1 respond to you on his behalt.

The Administrator s commitied to implementing the RFS program in accordance with
the statute. EPA evaluates petitions for RFS exemptions from gualifying small refinerics on a
case-by-case basis, and we consult with DOE on our assessment of those petitions, as required
by law. As vour letter notes. this process requires evaluation of confidential business information
submitted by individual refineries. 1 ean assure vou that both EPA and DOE staff understand the
sepsitivity of such information and take very seriously the need to maintain wni?dgmizﬁily of
such information, conststent with our regulations.

EPA has recefved Freedom of Information Act requests pertaining to admimstration of
the small retinery exemption program. In responding to such inquiries and other requests for
information. EPA regulations require that the Agency treat CBI information that an applicant has
claimed as such until a final CBI determination 15 made by the {Eﬂiw of General Counsel. See 40
{CFR Part 2, Subpart B, Confidentiality of Business Information. To date. the Agency has not
made such g determination., and we thug treat the information as CBLL as reguired by our
regulations.

fes

Again, thank vou for vour letter. If vou have further questions, please contact me or your
staff may contact Karen Thundivil in the EPAs Office of Congressional and Intergovernmental
Relations at thundivil kareni@epa.gov or (2023 564-1142,

Nmeerely,

William L, Wehram
Assistant Administrator

RecyylediReyolsble - F
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20480
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February 6, 2018

OFFICE OF
AR AME RADHATION

The Honorable Robert P, Cascey, Jr.
United States Senate
Washington, D.C. 20510

Dear Senator Casey

Thank you for vour letter of September 27, 2017, to the U5, Environmental Protection
Agency Administrator Scott Pruitt, regarding the petition for small refinery hardship relief
submitted by American Refining Group, Inc. (ARG).

We appreciate that ARG s Bradford Refinery, located in McKean County, is an important
engine of employment in its community and region. We also understand that vou, like many other
stakeholders, are concerned about the impacts that the renewable fuel standard (RFS) program
might have on those refineries. EPA will continue to implement the RFS program, as the law
requires. At the same time, we firmly believe that maintaining a diverse U.S. energy supply and a
strong economy are both policy imperatives, and that refining jobs, like those at ARG's refinery,
are important and valuable.

As you know, under the RFS program. a small refinery may be granted a temporary
exemption from its annual Renewable Volume Obligations (RVOs) if it can demonstrate that
compliance with the RVOs would cause the refinery to suffer disproportionate cconomic
hardship. We are currently in receipt of ARG’s petition for hardship relief for the 2017 compliance
year and are in the midst of our evaluation process. EPA evaluates these petitions on a case-by-
case basis and we consult with the U8, Department of Energy, as required by statute. We
understand the importance of these determinations to ARG and its employees and we will move
forward as quickly as possible. We treat nearly all of the information surrounding these petitions
as confidential business information and as such, we are unable provide any further information
on the details of our assessment at this time. We will remain engaged, however, with ARG as
appropriate throughout the process.

Again, thank vou for vour letter. If you have further questions, please contact me or your
staft may contact Karen Thundivil in the EPA s Office of Congressional and Intergovernmental
Relations at thundiyil kareni@epa.gov or (202) 564-1142,

Sincerely

WZ Dol

William L. Wehram
Assistant Administrator

internet Address (URL) « mitmfeeav epa.gov
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John <Weihrauch John@epa.gov>; Williams, Brent <Williams.Brent@epa.gov>
Subject: FW: updated rfs briefing materials

Hi Chris,
Attached are the materials for our Small Refinery Hardship meeting with you tomorrow at 11.
Thanks,

Byron

EEEEE S EEEEEEEEEEEEEEEEEEE ]

Byron Bunker

Director Compliance Division

Office of Transportation and Air Quality
Environmental Protection Agency

2000 Traverwood Drive

Ann Arbor, ME4ARIOS

Bunker Byron@lepa gov

Phone: {734} 214-4155

Mobile: {734} 353-9623

LA EEE SR EE AR EEEEELEEEEEEEEEEEES]

From: Cohen, Janet

Sent: Thursday, April 20, 2017 4:31 PM

To: Bunker, Byron <bunker.byronienag.gov>; Li, Ryland (Shengzhi) <L Byiand@ena.gov>; Machiele, Paul

<machisle paul@epa.zov>; Master, Barbora <¥aster Barbora@epa.gov>; McKenna, Chris <MoKenna Chris@epa.gov>;
Michaels, Lauren <Michaels Lauren®@epa. gov>; Parsons, Nick <Parsons. Nick@epa.zov>; Piotrowski, Greg
<piotrowskigres@epa.gov>; Stahle, Susan <Stahle Susan®epa.goy>; Sutton, Tia <sufiontiafepa.gov>;
thomas.white@ho.dos.gov; Weihrauch, John <Weihrauch lohn@ena.zov>; Williams, Brent <Williams. Brent@epa.gov>
Subject: updated rfs briefing materials

All — thanks for the comments. This updated version includes your suggestions. I'm also including the summary tables
that Barbora has updated.

Byron, this is still marked draft in case you have additional comments. Are you ready for me to remove the” draft” and
send to otaq materials?

- J. -

RFA v. EPA (18-2031) ED_002308_00048697-00002


















From: Cohen, Janet [mzilio:cohen.ianst@epa.gov]

Sent: Tuesday, November 13, 2018 5:06 PM

To: White, Thomas <Thomas. \White@ha. dos.gov>

Cc: Stahle, Susan <Stable. Susan@ena.gov>

Subject: Request for DOE Documentation of EWV Recommendation
Importance: High

Tom,

As you know, | Deliberative Process / Ex. 5 :

Deliberative Process / Ex. 5

Thanks for your support, please call me if you have any questions or
want to talk more about this request.

RFA v. EPA (18-2031) ED_002308_00104973-00002
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Hi Lisa,

We need to do a page update for an existing RFS page, and post a few documents to it. The attached Word fileis a
mockup of the page. And the 4 pdf files are the letters that will need to be posted with the page update.
Gwen/David- I'm assuming the pdf files will need formatting, so | will leave that all to your expertise.

Please let us know if you have any questions.

Thanks!
-Tia

RFA v. EPA (18-2031) ED_002308_00270360-00002



Response to Petitions of the American Petroleum Institute, American Fuel and
Petrochemical Manufacturers, and Monroe Energy LLC for Reconsideration of Portions of
the 2013 Renewable Fuel Standards Annual Rule

A. Introduction

On August 15, 2013, the Environmental Protection Agency (“EPA”) issued a final rule
establishing 2013 renewable fuel standards under the Clean Air Act (the “2013 RFS Standards
Rule” or “the Rule”). 78 Fed. Reg. 49794. Subsequently, on October 10, October 11, and
October 15, 2013, respectively, the American Fuel and Petrochemical Manufacturers (“AFPM”),
the American Petroleum Institute (“API”’) and Monroe Energy LLC (“Monroe”) (collectively,
referred to herein as “Petitioners”) filed petitions for reconsideration of the Rule. Certain
aspects of the Rule were also challenged and upheld in the United States Court of Appeals for
the District of Columbia Circuit. Monroe v. EPA, 750 F.3d 909 (DC Cir. 2014). Among the
issues regarding the Rule that were resolved in EPA’s favor in Monroe were EPA’s authority to
issue the 2013 standards after the statutory deadline, EPA’s interpretation of its authority to issue
waivers pursuant to CAA 211(o)(7)(D), and the reasonableness of EPA’s consideration of
carryover RINs and cost considerations for various obligated parties in declining to use its
waiver authority in establishing the 2013 advanced biofuel and total renewable fuel standards.
While some of the matters addressed in Monroe overlap with issues raised in the petitions for
reconsideration (e.g., AFPM’s general arguments with respect to EPA’s delay in issuing the
standards) and were resolved by the Monroe decision, not all of the matters raised in the petitions
for reconsideration were resolved by Monroe. EPA granted in part the petitions for
reconsideration filed by API and AFPM insofar as the petitions related to the 2013 cellulosic
biofuel standard. As a result of that reconsideration, EPA issued a revised 2013 cellulosic

biofuel standard on May 2, 2014. 79 Fed. Reg. 25025. This revised standard was not challenged
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by any party. As a result, all matters in the petitions for reconsideration related to the original
2013 cellulosic biofuel standard are deemed resolved or moot.

This decision document contains EPA’s response to the remaining issues raised in the
APIL, AFPM and Monroe petitions for reconsideration that were not resolved or rendered moot by
Monroe or by EPA’s issuance of a revised 2013 cellulosic biofuel standard. The remaining
issues are limited to the following:

1. EPA’s use in the 2013 RFS Standards Rule of a projection of gasoline and diesel
consumption in 2013 from the Energy Information Administration (“EIA”) that
was submitted to EPA on May 8, 2013, rather than the earlier October 18, 2012
EIA projection that was referenced in the proposed rule (API and AFPM);

2. EPA’s adjustment of the final renewable fuel percentage standards in the 2013
RFS Standards Rule to reflect the grant of a small refinery exemption issued in
the interim between publication of the proposed and final rules (API and AFPM);
and

3. EPA’s reaffirmation in the 2013 RFS Standards rule of its established position
regarding the eligibility of refineries for small refinery exemptions (Monroe).

B. Standard for Reconsideration

The petitions were submitted under the reconsideration provisions of section
307(d)(7)(B) of the Clean Air Act (CAA). This section strictly limits petitions for
reconsideration both in time and scope. It states that:

Only an objection to a rule or procedure which was raised with reasonable
specificity during the period for public comment (including any public hearing)
may be raised during judicial review. If the person raising an objection can
demonstrate to the Administrator that it was impracticable to raise such objection
within such time or if the grounds for such objection arose after the period for
public comment (but within the time specified for judicial review) and if such
objection is of central relevance to the outcome of the rule, the Administrator
shall convene a proceeding for reconsideration of the rule and provide the same
procedural rights as would have been afforded had the information been available
at the time the rule was proposed. If the Administrator refuses to convene such a
proceeding, such person may seek review of such refusal in the United States
court of appeals for the appropriate circuit (as provided in subsection (b)). Such
reconsideration shall not postpone the effectiveness of the rule. The effectiveness

RFA v. EPA (18-2031) ED_002308_00270361-00002



of the rule may be stayed during such reconsideration, however, by the
Administrator or the court for a period not to exceed three months.

Thus the requirement to convene a proceeding to reconsider a rule is based on the
petitioner demonstrating to EPA: (1) that it was impracticable to raise the objection during the
comment period, or that the grounds for such objection arose after the comment period but
within the time specified for judicial review (i.e., within 60 days after publication of the final
rulemaking notice in the Federal Register, see CAA section 307(b)(1)); and (2) that the objection
is of central relevance to the outcome of the rule. Regarding the first criterion for
reconsideration, a petitioner must show why the issue could not have been presented during the
comment period, either because it was impracticable to raise the issue during that time or
because the grounds for the issue arose after the period for public comment (but within 60 days
of publication of the final action). Thus, CAA section 307(d)(7)B) does not provide a forum to
request EPA to reconsider issues that actually were raised, or could have been raised, during the
comment period.

Regarding the second criterion for reconsideration, an objection is of central relevance to
the outcome of the rule only if it provides substantial support for the argument that the regulation
should be revised.!

As discussed in this decision, EPA is denying the AFPM, API and Monroe petitions for

reconsideration because they fail to meet one or both of these criteria.

C. EPA Response to Petitions for Reconsideration of the 2013 RFS Standards Rule

1. EPA’s use of an updated EIA projection of 2013 gasoline and diesel
consumption.

! Coalition for Responsible Regulation v. EP4, 684 F.3d 102, 125 (DC Cir. 2012).
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Clean Air Act Section 211(0)(3)(A) provides that, not later than October 31 of each
calendar year, EIA shall provide to EPA “an estimate, with respect to the following calendar
year, of the volumes of transportation fuel, biomass-based diesel, and cellulosic biofuel projected
to be sold or introduced into commerce in the United States.” The statute then specifies that
“[nJot later than November 30 of [each calendar year], based on the estimate provided under
subparagraph (4), [EPA] shall determine and publish in the Federal Register, with respect to the
following calendar year, the renewable fuel obligation that ensures that the requirements of
paragraph (2) are met.” Id. § 7545(0)(3)(B)(1) (emphasis added).

Each EIA estimate includes three data points - - the total amount of transportation fuel
and the amounts of biomass-based diesel and cellulosic biofuel projected to be sold or introduced
into commerce in the coming year. The Act treats all of this information similarly; that is, EPA
is to “determine” the RFS obligations for each year “based on” the EIA estimate. The United
States Court of Appeals for the D.C. Circuit has interpreted this statutory requirement in the
context of a challenge to the 2012 cellulosic biofuel standard. APIv. EPA, 706 F.3d 474, 478
(DC Cir. 2013). The Court held that the Act “[p]lainly . . . [does not] contemplate slavish
adherence by EPA to the EIA estimate”; had Congress so intended, “it could have skipped the
EPA ‘determination’ altogether.” /d. Instead, “EPA [i]s entitled . . . to read the phrase ‘based
on’ as requiring great respect but allowing deviation consistent with that respect.” /d.
Accordingly, the Court upheld EPA’s supplementation of EIA’s estimate with information EPA
received from prospective cellulosic biofuel producers—including information submitted after
EPA had received EIA’s estimate—for the purpose of “determin[ing]” the 2012 cellulosic

biofuel standard. 7d.?

2 The Court remanded the 2012 cellulosic biofuel standard on other grounds. 7d. at 479-80.
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EPA discussed the AP] decision in the preamble of its proposed 2013 RFS Standards
Rule (published approximately two weeks after AP/), and explained how EPA would
appropriately use the discretion acknowledged in AP/ to determine the 2013 RFS cellulosic
biofuel obligations “based on” EIA’s estimate. 78 Fed. Reg. 9282 at 9293-94. EPA’s proposal
further made clear that the final 2013 rule would nof rely solely on EIA’s October 2012 estimate
and the other information EPA had developed or received prior to the proposal. Rather, EPA
also would “continue to monitor the progress of the cellulosic biofuel industry, in particular the
progress of the companies which form the basis of our proposed 2013 volume projection.” /d. at
9293,

In response to the proposed rule, EPA did not receive any comments asserting that it
would be improper for EPA to consider more recent EIA information than was included in the
October 2012 EIA estimate. To the contrary, Petitioners APl and AFPM argued that EPA should
ignore the October 2012 EIA cellulosic biofuel estimate of 9.6 million actual gallons altogether,
and instead should establish a standard at either zero or up to 21,093 gallons based on actual
cellulosic biofuel production rates in 2012. See April 8, 2013 AFPM comments on proposed
2013 RFS Standards at 11-12; April 8, 2013 API comments on proposed 2013 RFS Standards at
7. Additionally, Petitioners and many other obligated parties specifically cited an updated EIA
cellulosic biofuel projection of 5 million gallons that was reported on February 26, 2013 as
support for their arguments that EPA should set a lower cellulosic biofuel standard than had been
proposed. See 78 Fed. Reg. at 49,804 & n.26; see also, e.g., April 8, 2013 API comment letter
on proposed 2013 RFS Standards, p.5; April 8, 2013 AFPM comment letter on proposed 2013

RFS Standards, p. 7; April 7, 2013 Monroe comment letter on proposed 2013 RFS Standards
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(adopting AFPM comments); April 2, 2013 Marathon Petroleum comment letter on proposed
2013 RFS Standards, p. 2.

“To ensure that [EPA was] using the most up to date information,” as it previously had
indicated it would do—and consistent with Petitioners’ and other commenters’ suggestion that
the October 2012 EIA estimate was no longer current—"EPA requested and received from EIA
an updated projection of cellulosic biofuel production in 2013 on May 8, 2013.” 78 Fed. Reg. at
49,804-05 & n.27. The May 2013 EIA estimate projected 4 million actual gallons of cellulosic
biofuel production in calendar year 2013, a substantial reduction from the 9.6 million actual
gallons EIA had projected in its October 2012 estimate. Compare 78 Fed Reg. at 49,805 (citing
the May 2013 projected figure), with id. at 49,804 at Table I1.C.2 (tabulating EIA’s October 2012
projections). As Petitioners had requested, EPA took into consideration updated EIA
information for cellulosic biofuel for 2013, in conjunction with other appropriate information, in
deriving the final cellulosic biofuel applicable volume for 2013. See generally id. at 49,804-09.
However, the EIA’s May 2013 estimate also included lower projections of the total volumes of
gasoline and diesel fuel that would be used in 2013. See May 8, 2013 letter from A. Michael
Schaal, USEIA, to Christopher Grundler, EPA. Just as it used EIA’s revised cellulosic volume
estimate for the final rule, EPA used these additional revised estimates from EIA in setting the
percentage standards for cellulosic biofuel and for the other three categories of renewable fuel.
As Petitioners note, the decrease in the estimate of total gasoline and diesel fuel to be used in
2013 had the effect of increasing the 2013 renewable fuel percentage requirements for each
obligated party.

The EPA finds that Petitioners’ challenges to EPA’s use in the 2013 RFS standards rule

of EIA’s revised estimates of gasoline and diesel consumption in 2013 do not satisfy the
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statutory criteria for reconsideration, both because the challenges could have been raised during
the comment period and because they are not of central relevance. First, EPA proposed to rely
on EIA estimates of 2013 gasoline and diesel consumption and that proposal was sufficient to
alert the public to submit any objections to EIA’s estimation methodology. In addition, EPA
specifically proposed not to rely for the final rule on EIA’s October, 2012 cellulosic biofuel
projection, but to update that projection with relevant data obtained between the proposed and
final rule. There is no logical reason to update EIA information related to cellulosic biofuel
production in deriving the final standards while not updating EIA data related to projected
gasoline and diesel use, so EPA’s statements in the preamble to the proposed rule were sufficient
to put the public on notice that EPA may use updated EIA data for all relevant purposes in
deriving the final standards, yet Petitioners failed to submit comments on this issue. Moreover,
the fact that the Petitioners asked EPA to take into consideration the downward revision of EIA’s
cellulosic volume projection, and to reject the October, 2012 EIA cellulosic biofuel projection
altogether to set a volume requirement based on actual use in 2012 confirms that Petitioners
viewed the question of whether October 2012 projections or updated data should be used in
setting the standards as an appropriate subject for comment.

Second, even assuming arguendo that Petitioners could not have raised this issue during
the period for public comment, the requests for reconsideration based on use of updated EIA data
are appropriately denied since this issue is not of central relevance. An objection is of central
relevance to the outcome of the rule only if it provides substantial support for the argument that
the regulation should be revised. Coalition for Responsible Regulation v. EPA, 684 F.3d 102,
125 (DC Cir. 2012). This conclusion is supported by the Clean Air Act provision noting that a

Court may only invalidate a rule due to an alleged procedural error “if the error [was] so serious
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and related to matters of such central relevance to the rule that there is a substantial likelihood
that the rule would have been significantly changed if such errors had not been made.” 42
U.S.C. § 7607(d)(8); see, e.g., Portland Cement, 665 F.3d 177, 192 (D.C. Cir. 2011). The D.C.
Circuit’s decision in AP dispelled any notion that the statute somehow prohibits EPA from
supplementing ETIA’s October estimate with additional pertinent information for the purpose of
“determining” the calendar year renewable fuel standards. If EPA may consider supplemental
information from EIA’s underlying data sources, surely it may also consider an updated estimate
from EIA itself. Likewise, if EPA may consider updated EIA estimates of cellulosic biofuel
production, as the Petitioners advocated when they submitted their rulemaking comments, then
surely EPA may also reasonably consider other updated portions of EIA’s estimate, including its
projections of total gasoline and diesel fuel use.

In addition the D.C. Circuit, which is charged with reviewing all challenges to Clean Air
Act rules, has long held that “an agency may use supplementary data, unavailable during the
notice and comment period that expands on and confirms information contained in the proposed
rulemaking and addresses alleged deficiencies in the pre-existing data, so long as no prejudice is
shown.” Solite Corp. v. EPA, 952 F 2d 473, 484 (D.C. Cir. 1991) (internal quotations and
alterations omitted). Petitioners were not prejudiced by the EPA’s use of the updated data, under
Solite.

Petitioners do not point to inaccuracies in the data contained in the [survey]. See

Community Nutrition Institute, 749 F.2d at 58 (no prejudice from agency's

response to comments in form of "new scientific studies" where petitioners did

"not even suggest that the new studies were defective"). Nor does the record

suggest that EPA hid or disguised the information it used, or otherwise conducted

the rulemaking in bad faith.

Solite, 952 F.2d at 484. As was the case in Solite, Petitioners here do not identify any

deficiency or inaccuracy in EIA’s revised estimate of total gasoline and diesel fuel use, and
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therefore were not prejudiced by the Agency’s use of this information. Indeed, in this case,
having received comments specifically advocating that the Agency use updated EIA projections
of cellulosic biofuel production, it was appropriate for EPA both to follow the commenters’
specific suggestion regarding updated cellulosic biofuel production estimates and to follow the
logic of their suggestion by also using EIA’s revised projections of total gasoline and diesel fuel.
See BASI Wyandotte Corp. v. Costle, S98 F.2d 637, 643 (1st Cir. 1979) (finding notice adequate
where commenters criticized proposed subcategorization and suggested additional subcategories
for final rule, and EPA agreed with criticism of its proposal but responded by creating fewer
subcategories); accord Ne. Md. Waste Disposal Auth. v. EPA, 358 F.3d 936, 951 (D.C. Cir.
2004) (“Agencies [] are free. . . to modify proposed rules as a result of the comments they
receive.”); Am. Frozen Food Inst. v. Train, 539 F.2d 107, 134-35 (D.C. Cir. 1976) (same); see
also Treasure State Resource v. EPA, 805 F.3d 300, 304 (D.C. Cir. 2015)(EPA use of new
“weight of the evidence” rule in non-attainment designations upheld despite claims of inadequate
notice and comment where the new rule merely codified established practice.).

EPA’s methodology in calculating the percentage standards did not change as a result of
using the additional EIA data. Rather, EPA used the additional data as more accurate inputs for
the formula described in the proposal and set forth in the RFS regulations. Moreover, the
differences between the proposed and final percentage standards that resulted, in part, from
EPA’s revised estimate of total gasoline and diesel fuel use were minor: the total renewable
fuels percentage went up slightly from 9.63% to 9.74%; the advanced biofuel percentage
changed from 1.60% to 1.62%; the biomass-based diesel percentage changed from 1.12% to

1.13%; and the cellulosic biofuel percentage decreased from 0.008% to 0.004%. Compare 78
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Fed. Reg. at 9286 (Table 1.B.3-2), with id. at 49,798 (Table 1.B.3-2).> The mere fact that there
was some change in the percentages does not, by itself, mean that the final rule was not a
“logical outgrowth” of the proposal. Indeed, the 2010 rule upheld in Nat’l Petrochemical &
Refiners Ass’'nv. EPA, 630 F.3d 145 (DC Cir. 2010), involved comparable or greater increases in
the final percentage standards as compared with the proposal—for example, the total renewable
fuel percentage standard changed from 8.01% to 8.25% in the final 2010 rule, while the
advanced biofuel standard changed from 0.59% to 0.61%. Compare 74 Fed Reg. 24,904,
24,915, with 75 Fed. Reg. at 14,718. If EPA were “required to adopt a final rule that is identical
to the proposed rule,” it “could learn from the comments on its proposals only at the peril of
subjecting itself to rulemaking without end.” Ne. Md. Waste Disposal, 358 F.3d at 951
(emphasis added, internal quotation and citation omitted); see also Am. Frozen Food, 539 F.2d at
135n.51.

Because EPA was not precluded from using updated EIA data in the final rule, and
because Petitioners have not identified any substantive concerns with the updated EIA data,
Petitioners have failed to demonstrate that their objection is of central relevance to the
rulemaking (i.e., that their objection provides substantial support for the argument that the
regulation should be revised). See Treasure State Resource v. EPA, 805 F.3d at 304 (challenge to
EPA use of data from monitor calibrated to a prior air quality standard denied where petitioner
presented no evidence that the monitor provided a faulty measurement).

EPA is therefore denying reconsideration of the Rule based on this objection, both
because the objection could have been raised during the comment period and because the

objection is not of central relevance.

3 After reconsideration, the final cellulosic biofuel standard was further reduced to 0.0005%. 79 Fed. Reg. 25025,
25031.
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2. EPA’s adjustment of the final percentage standards to reflect the grant of a
small refinery exemption

In the Energy Policy Act of 2005, Congress temporarily exempted certain
small refineries from RFS obligations through December 31, 2010, and provided for possible
continuation of the exemptions based either on a study to be conducted by the Department of
Energy, or in response to petitions from small refineries alleging that compliance with RFS
requirements would cause them disproportionate economic hardship. See CAA 211(0)(9)(A),
(B). Although major amendments to the RFS program were enacted as part of the Energy
Independence and Security Act of 2007, there were no modifications to the small refinery
exemption provisions. See 78 Fed. Reg. at 9302-03 (describing the history of the exemptions),
40 C.FR. §§80.1441, 80.1442 (codifying the exemptions); see also CAA 211(o)(1)(K)(defining
“small refinery”). EPA subsequently extended the exemption through December 31, 2012 for
certain small refineries based on the results of the Department of Energy study, as required by
CAA 211(0)(9)(A)i1). See 78 Fed. Reg. at 9303. Prior to the 2013 rulemaking, EPA had granted
several case-by-case small refinery exemptions for both the 2011 and 2012 calendar years. See
id.

EPA’s 2010 rule codified a provision requiring that the calculation of the final RFS
percentage standards adopted for each calendar year take into account any small refinery
exemptions granted for that year. See 40 C.FR. § 80.1405(c).* Consistent with that
requirement, EPA’s established practice in RFS rulemakings is that, “[1]f additional individual

refinery requests for exemptions are approved following the release of [a proposed RFS rule], the

4 This provision identifies the equations used to calculate each of the four RFS percentage standards. Id. Ineach
equation, quantitics designated as “GE;” and “DE,,” respectively, are both subtracted from the denominator. Id.
“GE;” and “DE;” represent the amounts of gasoline and diesel fuel, respectively, “projected to be produced by
exempt small refineries and small refiners, in vear i, in gallons, in any year they are exempt per §§ 80.1441 and
1442 Id.
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final standards will be adjusted to account for those exempted volumes of gasoline and diesel.”
76 Fed. Reg. 38,844, 38,859 (preamble to proposed 2012 rule); see also 77 Fed. Reg. 1320, 1341
(adjustment in final 2012 rule).

In the February 2013 proposed rule preamble, EPA explained that it had “calculated the
proposed 2013 standards without a small refinery/small refiner adjustment” because, “at [that]
time, no exemptions ha[d] been approved for 2013.” 78 Fed. Reg. at 9303. However, EPA
made clear that the calculation of the final 2013 standards would be adjusted accordingly in the
event EPA granted any small refiner exemptions prior to promulgating the final rule:

[T]f an individual small refinery or small refiner requests an exemption and is

approved following the release of this NPRM and prior to issuance of the final

rule, the final standards will be adjusted upward to account for the exempted

volumes of gasoline and diesel.

Id. EPA did not request comment on this approach or suggest that the Agency was in any way
reevaluating it. Instead, EPA only requested comment on whether it would be appropriate to
make subsequent changes to the 2013 standards “if small refiner exemptions are granted affer the
final rule is issued,” while noting that such changes would be less than ideal in EPA’s view
because “[pJeriodic revisions . . . to reflect waivers issued to small refineries or refiners would be
inconsistent with the statutory text, and would introduce an undesirable level of uncertainty for
obligated parties.” /d. (emphasis added). In the final rule, EPA adjusted the standards to account
for one small refinery exemption that it had approved after the proposal and prior to
promulgating the final rule, but determined that it would not make any further adjustments to the
standards in the event it granted additional exemptions affer promulgation. See 78 Fed. Reg. at

49,825 (“EPA has granted one exemption for 2013. However, any requests for exemption that

are approved after the release of today’s final rulemaking will not affect the 2013 standards.”).
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Petitioners object to the final standards’ adjusted calculation based on the one small
refiner exemption EPA approved before it promulgated the final rule. As shown above, a
provision of EPA’s 2010 rule—codified at 40 C.F R. § 80.1405(c)—required EPA to adjust the
final 2013 standards in this manner. Thus, Petitioners’ quarrel is with the 2010 rule, and it is too
late to challenge that rule here. See CAA 307(b)(1).

Even if EPA’s February 2013 proposal could somehow be construed to have reopened
this issue—and it cannot since, as shown above, EPA specifically limited its request for
comments to the issue of whether to revise the 2013 standards based on exemptions approved
after promulgating them—Petitioners’ request for reconsideration would still be appropriately
denied for failure to raise their objection during the comment period. None of the comments
EPA received took issue with EPA’s statement in the proposed rule preamble that it would adjust
the 2013 proposed standards to account for any small refinery exemptions granted prior to
promulgating the final rule.> Accordingly, reconsideration is appropriately denied on this basis
alone.

In any event, granting the small refiner exemption made virtually no difference in the
final percentage standards for 2013. By using the values for the equation terms in Table IV.B.3-
1 of the final rule preamble, and assuming zeroes for the quantities “GE;” and “DE,,” it is
possible to re-calculate the final 2013 percentage standards as if there had been no exemption.
See 78 Fed. Reg. at 49,826; see also 40 C.F R. § 80.1405(c) (explaining the equation terms).

The result, if this exercise were performed, is that the cellulosic biofuel, biomass-based diesel,

S EPA acknowledged one commenter who it understood was “opposed to further extending exemptions to small
entities,” but who further commented that, “lawfully, the standards must be adjusted whenever a waiver is granted.”
78 Fed. Reg. at 49,826 (emphasis added). While this comment may have disagreed with EPA’s decision nof to
revise the standards based on small refiner exemptions granted afier promulgating the final rule—a decision that no
party challenges here—it did not object to EPA’s position on the question for which Petitioners seek
reconsideration.
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and advanced biofuel percentage standards would be unchanged, and the total renewable fuel
standard would be negligibly reduced from 9.74% to 9.73%. Thus, granting the exemption and
then accounting for it in the final standards as the existing regulations required EPA to do, had
only a de minimis effect on the total renewable fuel standard and otherwise had no effect at all.

Finally, even if EPA had not established this approach in a prior rulemaking, EPA
continues to believe that it would have been the appropriate approach to adopt in this
rulemaking. Petitioners API and AFPM suggest that the need for regulatory certainty and the
fact that the rule was issued after the statutory deadline provide a sufficient basis to ignore the
impact of the small refiner exemption on the percentage standards. API Petition at 5; AFPM
Petition at 12. EPA appreciates the benefits of regulatory certainty, especially after standards are
established, but also is charged with achieving the Act’s objectives of ensuring that applicable
volumes of renewable fuel are used in the transportation sector. In order to balance those
competing considerations, EPA concluded that small refinery exemptions granted prior to the
final rule should be reflected in the percentage standards but those granted after the final rule
should not. After considering Petitioners” arguments, EPA continues to believe that this is an
appropriate balancing. Likewise, while EPA recognizes the additional issues created by missing
the statutory deadline for the final rule, EPA believes that we properly took those issues into
consideration in issuing the rule, including the impact of the single small refinery exemption.
Accordingly, Petitioners’ objection is not of central relevance since it does not provide
substantial support for the argument that the regulation should be revised.

3. Eligibility for Small Refinery Adjustment

In the NPRM for the 2013 RFS Standards Rule, EPA solicited public comment on two

areas related to small refiner/refinery exemptions. The first was whether it would be appropriate
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to extend the two-year exemption for small refineries that was provided as a result of the DOE
study pursuant to 21 1{(o)(9)(A)(i1)(I). The second was whether EPA should amend the annual
percentage standards established by rule to reflect small refinery exemptions that may be
approved after issuance of a final rule. 78 Fed. Reg. 9303; see also 78 Fed. Reg. 49825-6. In
discussing comments received on these two matters, EPA also noted that it had received
comments suggesting that EPA extend the opportunity for waivers to mid-size refiners, on the
basis that such refiners do not own ethanol facilities, have little control of the RIN and ethanol
markets, their location prohibits the export of gasoline, and they have limited financial resources.
78 Fed. Reg. 49825. EPA also noted that this same commenter took issue with EPA’s practice
of considering “economic viability” in its evaluation of small refinery hardship petitions, when
the commenter thought the inquiry should be limited to whether a refiner suffers
disproportionately to others in the industry. /d at 49825-6. In responding to these comments,
EPA explained the Act’s provisions, and the regulatory history associated with current
requirements, and explained that it interpreted the small refinery exemption provision to require
a showing of “hardship” in addition to “disproportionate impact.”

Petitioner Monroe correctly notes that EPA did not solicit public comment on the concept
of expanding small refinery exemptions to cover mid-size refiners. Indeed, as Monroe notes,
“that 1ssue was well beyond the scope of EPA’s requests for comment.” Monroe Petition at 2.
Monroe argues, however, that by responding to these beyond-the-scope comments, that EPA
“considered extending” the hardship exemption to a broader class of obligated parties and that
“as a result of EPA’s failure to advise the public that it was willing, within the scope of its
rulemaking, to consider extending the hardship exemption for small refineries and small refiners

to other obligated parties, interested parties like Monroe were deprived of their opportunity to
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offer evidence in support of such a rule change.” Monroe argues that this procedural defect, as
well as the substantive reasons it articulates in support of a rule change to allow additional
obligated parties to qualify for hardship relief, justify reconsideration.

Monroe errs in assuming that EPA “considered extending” the hardship exemption to a
broader class of obligated parties simply because EPA provided an explanation of the regulatory
history and justification for the longstanding rules related to small refinery exemptions in the
preamble to the final rule.® The scope of the small refinery exemption was set in the 2007
rulemaking implementing the original RFS provisions adopted through the Energy Policy Act of
2005. Those provisions were retained, with only minor conforming modifications, in the major
2010 rulemaking implementing the provisions of the 2007 Energy Independence and Security
Act. EPA did not propose amending these provisions, and did not “consider” doing so in the
2013 RFS Standards Rule. It is well settled that agencies do not “reopen” a settled matter when,
in response to comments that are beyond the scope of the rulemaking the Agency merely
reaffirms its prior position. United Transportation Union v. Surface Transportation Board, 132
F.3d 71, 76 (DC Cir. 1998). This approach prevents “bootstrap procedures by which petitioners
can comment on matters other than those actually at issue, goad an agency into a reply, and then
sue on the grounds that the agency has re-opened the issue.” /d. Monroe attempts just such a
bootstrapping procedure here — arguing that EPA has reopened or should reopen a settled issue
simply because it responded to other parties’ beyond-the-scope comments by reaffirming its

prior long-held position. Because a possible expansion of the small refiner/refinery exemption

 Monroe inartfully attempts to twist EPA’s explanation of why it was not extending the 2-year exemption already
provided to qualifving small refineries as a result of the DOE study (because there was no evidence of hardship that
would “threaten the viability” of the companies) into a new justification for the longstanding limitations on the size
of refineries that are eligible for small refinery relief that EPA merely explained in preceding text. See Monroe Pet.
at4.
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provisions to additional obligated parties was not within the scope of the 2013 RFS Standards
Rule, Monroe has not raised an objection of central relevance to the rulemaking, and Monroe’s
petition for reconsideration is denied.

D. Conclusion

For the reasons described above, the components of the AFPM, API and Monroe
petitions for reconsideration of the 2013 RFS Standards Rule that were not earlier resolved

through the Monroe case or prior EPA administrative action are denied.
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AR ENT

e Pave Loehsack
- Hmm, of Reprosontatives
Vashingion, DO, 20513

Dicar Congressman Lochsack:

Thank vou for vour letter of April 26, 2018, 10 the ULS, Environmental Protection Agency
(P AL reparding small refinery exemptions (SREs} wranted to cortain obligated parties under the
Repowable Fuel Standard (RFS)Y prograny,

Congress established SREs, recopnizing that small refineries may, o some cases, require
ardship exemplions under the BFS program. Section 211{o)9)y of the Clean Air Act (TAA)
authorizes the Adminisirator to temporarily exempt small refineries from their renewable fuel
voltume obligations under the RES program onthe basis of a Snding of “disproportionate economic

ardshin.” The statule directs EPAL in consultation with the Departiment of Energy {"i‘}é’ By, 1o
cormider the DOE Small Retinery Stadv and “other ceonomue factors” in evaluating SRE petitions,
Oyver the P ast several vear ose consubtation with DOE, EPA has s;fzz_g‘ﬁumzazzzfd the
SRE provisions of the { gratited over the past several months

s, working in¢l
8 A We appreciate that the SRE:
have been the focus of many stakeholders” attention, but we are required by statuie to implement
these provisions and we will continiie 1o manage the program consistent with the law,

e

Yourletter ;ﬁw yepuesied
y 205, 2000, 2007 and 20

d information related to those small refineries granted exemptions
‘%. EPA 15 unable o provide information that is fully responsive to
YOUS request as we nmﬂ ;;m m names of individual petitioners and EPAs decision on these
petitions as Conlidental Busingss Information (CBD. See 40 CFR. part 2, subpat I
Contulentabity of Basiness In kxtmaiagm {specifying the requirements for protecting information
for which a-claim of business confidentiality has been made and the procedures for resolving a
clairn and profecting oy disclesing information). However, we can share the following aggregated
mbbrmation regording SREs for the vears vou've requested;

MM\--.A

o Forihe 2015 compliance vear, we received 15 petitions from small refineries, We granted
exemplions for 7 of thoze, with a mmi exempted renewable fuel volume obligationof 292.5
z'm}imtz RINs, We demied & petitions. One petilioner was determined (o be ingligible.

e Forthe 2016 ‘,mnpimnu vear, we received 20 petitions from small refineries. We granted
exem {s?wm for 19 of those, with a total exempted renewabde fuel vehume obdigation of 790

N5, We denied 1 petition.
7 mxn:srpi ance year, we hme re;-:f*s;;:iw:f‘i %4 'ptf‘ii?i{'&ﬁ“i‘* from small refineries. To date,
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obligation of 1.46 billion RiNs, We are sull processing the romaining 5 petitions for
hardship exemptions for the 2017 compliance year,
e Todate, we have received 2 petitions for the 2018 complinnce vear,

EPA appreciates the importance of the RFS progeam to stakeholders across the country,
mcluding farmers, producers, and obligated parties like refiners and importers. As such, we are
mterested in ensuring the progranm is implemented ina Sdvand effective manner. We look forward
o working with veu and vour colleagues as we continue o look Tor opportunities w improve the
operation of the program.

Again, thank vou for yvour letter. | vou have further questions, please contact me or your
stalt may contact Karen Thundivil in the BEPA s Offic ui Congressional and Inlergovernmenial
Relations al thundiyvil kareni@epa. govoor 202:564-1 14

Sincerely,

&tiimm? Wehrum
Akvrstanr Adwminisiraior
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Periodic Reviews for the Renewable Fuel Standard Program

Under Section 211(0)(11) of the Clean Air Act, EPA is required to conduct certain
periodic reviews. The paragraph provides that:

To allow for the appropriate adjustment of the requirements described in
subparagraph (B) of paragraph (2), the Administrator shall conduct periodic
reviews of—
(A)existing technologies;
(B) the feasibility of achieving compliance with the requirements; and
(C)the impacts of the requirements described in subsection (a)(2) on each
individual and entity described in paragraph (2).

This document explains our interpretation of this paragraph and describes how we have
fulfilled it. Section I explains our interpretation of the statutory text, including both ambiguities
and unintelligible aspects of Subparagraph (C). Section II describes our fulfillment of the
obligation to conduct periodic reviews notwithstanding the interpretive issues, and the contexts
in which we have used the results of those periodic reviews.

I Legal Interpretation of CAA 211(0)(11)
A. Introductory Text

The language in the introductory text of 211(0)(11) is ambiguous in many respects, and
provides EPA significant discretion to determine how and when the periodic reviews will be
conducted and made available to the public. For one, the statute does not provide direction on the
extent of the required reviews (e.g. qualitative versus quantitative), or the format in which
periodic reviews must be publicized (e.g. standalone reports versus assessments done in the
context of other actions, such as setting annual RFS standards or responding to petitions for
rulemaking). The statute merely directs EPA to conduct “reviews,” a broad and open-ended
activity which requires the exercise of agency judgment. See review, BLACK’S LAW DICTIONARY
1514 (10th ed. 2014) (defining “review” as “[c]onsideration, inspection, or reexamination of a
subject or thing”). Further, it is reasonable to interpret the scope of the review in light of the
scope of EPA’s actions in making “appropriate adjustment” of the relevant RFS requirements,
where the word “appropriate” further highlights the significant discretion conferred upon EPA.
See Michigan v. EPA, 135 S. Ct. 2699, 2707 (2015) (explaining that “‘appropriate’ is the classic
broad and all-encompassing term” and “leaves agencies with flexibility”).

In addition, the statute does not require the issuance of any specific and discrete agency
document or action, or for EPA to identify at the time it takes actions that is satisfying the
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periodic review provision. It does not require EPA to issue this document. ! It suffices that EPA
has, on a periodic basis, taken actions with the effect of complying with the provision. See
Murray Energy Corp. v. EPA, 861 F.3d 529, 533 n.1 (4th Cir. 2017) (explaining that EPA’s
actions could satisfy CAA section 321 even though they were not prepared with the intent of
doing so).

The statute also does not specify the precise timing or frequency with which EPA must
complete the reviews. It sets neither a deadline for the first review, nor time intervals at which
that review must be updated or subsequent reviews completed. Rather, the statute only directs
EPA to conduct “periodic reviews” to “allow for the appropriate adjustment” of the requirements
in Section 211(0)(2)(B), indicating that such reviews should occur more than once and facilitate
the “appropriate adjustment” of the relevant requirements.

In addition, the phrase “appropriate adjustment” does not indicate which statutory
adjustment provision it is referring to. There are three provisions in Section 211(0) that authorize
the agency to “adjust” some aspect of the RFS program:

¢ Section 211(0)(3)}(C) - Adjustments to percentage standards
e Section 211(0)(4) - Adjustments to greenhouse gas reduction percentages
¢ Section 211(0)(7)(D)(ii) - Adjustments to cellulosic waiver credit prices for inflation

None of these provisions authorize EPA to adjust the renewable fuel applicable volumes
specified in Section 211(0)(2)(B).

On the other hand, the statute, without explicitly using the words “adjust” or
“adjustment,” does authorize EPA to use its authorities in Section 211(0)}(7)(A)-(E) to waive the
applicable volumes in Section 211(0)(2)(B) in appropriate circumstances, and to set and reset the
statutory volume targets in Section 211(0)(2)}(B) in the circumstances described in Section
211(0)(2)(B)(ii) and Section 211(0)(7)(F) respectively.? EPA thus interprets the phrase
"appropriate adjustment” to refer to the waiver and reset and set authorities described in
211(0)(7) and 211(0)(2)(B)(ii)). We have not to date adjusted any of the statutory volume targets
under the reset provisions of (0)(7)(F). However, we have used both the set and waiver
provisions to establish standards:

1. We have set the biomass-based diesel volume under 211(o)}(2)(B)ii) for 2013 and all
subsequent years.

! Unlike our annual standards and certain other RFS regulatory actions that do establish legal requirements for
regulated parties, neither our interpretation of the statute nor the description of our studies in this document require
any party or the agency to do (or not do) anything beyond what the statute requires. The underlying studies
themselves also do not impose any such requirements. In addition, our reviews of the RFS program occur on a
continuing basis, and are subject to change in both approach and results. Indeed, we regularly consider new
approaches and update our RFS technical analysis, and we intend to continue doing so. For instance, as described
below, in deciding whether or not to exercise our waiver authorities in RFS annual standards rules, EPA reviews
relevant aspects of the program based on updated data and new technical methods as appropriate.

2 We also note that Section 211(0)(8) allowed EPA to waive statutory volume targets in calendar year 2006, but not
in any later year.
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2. We have used the cellulosic waiver authority to reduce the applicable volume for
cellulosic biofuel for every year since 2010, and to reduce the applicable volumes for
advanced biofuel and total renewable fuel for every year since 2014.

3. We have used the general waiver authority, on the basis of a finding of inadequate
domestic supply, to provide a further reduction in the total renewable fuel applicable
volume, beyond that obtained through use of the cellulosic waiver authority, in 2016.3

We have also considered, but denied, a number of petitions since 2007 that have requested that
we exercise the general waiver authority to address alleged severe economic harm or alleged
inadequate domestic supply of cellulosic biofuel. As described in more detail below, we have
conducted the periodic reviews required by 211(o)(11) in the context of the above decisions, as

well as in other contexts, and the results of the periodic reviews have informed these decisions.*

B. Subparagraph (C)

Subparagraph (C) presents particular interpretive issues due to a cross-reference to a
paragraph that does not exist. As a result, we conclude that Subparagraph (C) is unintelligible
and inoperative. But if we assume this provision is operative, we would construe it as directing
EPA to review the impacts of the RFS volume requirements on refineries, blenders, distributors,
and importers; as well as on consumers of transportation fuel.

1. Unintelligible and Inoperative

Subparagraph (C) directs EPA to consider “the impacts of the requirements described in
subsection (a)(2) of this section on each individual and entity described in paragraph (2).”
However, “subsection (a)(2),” which naturally refers to Section 211(a)(2), does not exist, nor did
it exist at the time when EISA was passed. It is impossible for EPA to review the impacts of the
requirements described in a nonexistent provision. The reference to “subsection (a)(2) of this
section” is thus unintelligible, and an “unintelligible text is inoperative.” ANTONIN SCALIA &

¥ We note that on July 28, 2017, the U.S. Court of Appeals ruled that EPA's consideration of demand-side factors
under the inadequate domestic supply prong of the general waiver authority was improper, and remanded the rule
back to EPA for further consideration. See Americans for Clean Energy v. EPA, 864 ¥.3d 691 (D.C. Cir. 2017).
EPA will respond to that remand in a separate action.

4 See, e.g., ‘A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,”” Dallas
Burkholder, Office of Transportation and Air Quality, US EPA. May 14, 2015, EPA Air Docket EPA-HQ-OAR~
2015-0111; see also “Denial of Petitions for Rulemaking to Change the RFS Point of Obligation,” available in
docket EPA-HQ-OAR-2016-0544.

3 Section 211(a), which does exist and authorizes the Administrator to regulate the sale of fuels or fuel additives, is
neither part of the RFS program and nor part of either public law that enacted the RFS. A review of the impacts of
the Administrator’s Section 211(a) authority to regulate fuel or fuel additives would not appear to facilitate the
“appropriate adjustment” of the RFS volume requirements or to otherwise further the goal of the RFS program. It
therefore is improbable that Congress mistakenly intended to refer to subsection (a). For this and other reasons
described below, EPA declines to rewrite the statutory reference to “subsection (a)(2)” to refer to “subsection (a).”
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BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 134 (2012);6 accord
EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1613 (2014) (Scalia, J., dissenting)
(“There are sometimes statutes which no rule or canon of interpretation can make effective or
applicable to the situations of fact which they purport to govern. In such cases the statute must
simply fail.” (citing 3 R. POUND, JURISPRUDENCE 493 (1959))).”

EPA recognizes that in some cases agencies may avoid the literal construction of a statute
by applying the scrivener’s error doctrine to rewrite an erroneous cross-reference. To do so,
however, requires “an extraordinarily convincing justification,” such as where the “cross-
referencel] as written point[s] in one direction, all the other evidence from the statute points the
other way.” Appalachian Power Co. v. EPA, 249 F.3d 1032, 1041 (D.C. Cir. 2001). Here, there
is no such extraordinarily convincing justification. Construing the text literally does not
undermine any other statutory provision because no other provision references this text. Cf. id. at
1041-43 (applying the scrivener’s error doctrine because the literal meaning “makes no sense of”
two other statutory sections). Nor does a literal construction enact a fundamental revision to a
statutory program that “is impossible to accept.” Id. at 1042. Indeed, while Section
211{0)(11)(C) describes periodic reviews that may inform the adjustment of the statutory
applicable volumes, completing the periodic review is not a legal precedent to the exercise of
EPA’s authorities to adjust the volumes. See, e.g., Section 211(0)(7), (0)(2)(B)(ii). There is also
no obviously correct rewriting of “subsection (a)(2)”; even assuming that it refers to some
statutory requirement of the RFS program, there are numerous such requirements for which EPA
could sensibly analyze the impacts.® In sum, there is no “overwhelming evidence from the
structure, language, and subject matter” of the statute pointing in a single direction warranting
application of the scrivener’s error doctrine. United States Nat'l Bank v. Indep. Ins. Agents of
Am., 508 U.S. 439, 462 (1993).

The legislative history does not compel a different result. As a general matter, while
legislative history may help resolve statutory ambiguities, the history cannot rewrite an
unambiguous statutory provision. See Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S.
546, 568 (2005). EPA is unaware of any recent federal case applying the scrivener’s error
doctrine based solely on legislative history. Cf. Shannon v. United States, 512 U.S. 573, 584
(1994) (“courts have no authority to enforce [a] principle gleaned solely from legislative history
that has no statutory reference point”).

¢ This treatise on statutory interpretation is a persuasive authority in the courts. See, e.g., Tex. Dep't of Hous. &
Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507, 2539 (2015) (citing the treatise); S.C. Pub. Serv.
Auth. v. FERC, 762 F.3d 41, 61 (D.C. Cir. 2014) (same).

7 See also United States v. Matchett, 837 F.3d 1118, 1128 (11th Cir. 2016) (Pryor, J., statement respecting denial of
rehearing en banc); Awa v. Guam Mem'l Hosp. Auth., 726 F.2d 594, 598 (9th Cir. 1984); State ex rel. Brnovich v.
City of Tucson, 399 P.3d 663, 685-86 (Ariz. 2017) (Gould J., concurring in part and in the result) (collecting
numerous state law authorities). This result also follows from the canon that when statutory language is
unintelligible without reference to a repealed act, the language is inoperative. See 1A SUTHERLAND STATUTORY
CONSTRUCTION § 22:3 n.6 (7th ed.) (collecting authorities). Here, the language is a fortiori inoperative because it is
unintelligible without reference to a nonexistent provision.

8 EPA could, for instance, analyze the impacts of the statutory volume targets, Section 211(0)(2)(B)(1), the
percentage requirements, Section 211(0)(3)(B), the point of obligation, Section 211(0)(3)(B)(i)(D), the credit
program, Section 211(0)(5), the limitations imposed by the definition of renewable biomass, Section 211(0)(1)(I),
and so forth.
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But even assuming that in the abstract, unambiguous legislative history could rescue
otherwise unintelligible statutory text, the history here does not avail. While committee reports
are especially valuable, see Zuber v. Allen, 396 U.S. 168, 186 (1969), EPA is unaware of any
committee report language directly addressing this issue. Indeed, the sole relevant legislative
history EPA is aware of is language in an earlier version of the bill that eventually resulted in
Section 211(0)(11)(C). In that bill, the relevant language (that now refers to “subsection (a)(2)”)
referred to earlier versions of the RFS volume requirements. See H.R. 6, 110th Cong. 29 (as
passed by the Senate, June 21, 2007) (“Public Print”).”

Arguably, this suggests that we rewrite the “subsection (a)(2)” reference to instead refer
to the RFS volume requirements. But that suggestion is ultimately unacceptable for at least two
independent reasons. First, the applicable volumes contained in those earlier versions are
significantly different from those contained in the version that became law (what is now codified
at CAA section 211(0)(2)(B)). For instance, comparing the Public Print and the law as passed,
Congress specified applicable volumes for different years and different types of fuel, with
different numerical values for the same years, and different considerations for EPA to assess in
resctting the volume requirements.!® Thus, were EPA to faithfully implement the text of the
earlier bill, for purposes of the periodic review, the agency would then analyze the impacts of
provisions that did not pass and that are significantly different from the provisions that passed
into law. We do not believe that this would be consistent with Congressional intent as embodied
in the enacted bill.

Second, rewriting Section 211(0)(11) to refer to the statutory volume target tables that did
pass would likewise be inappropriate. It would require the agency to rewrite an existing law by
splicing in one piece of the earlier, failed bill into the bill that ultimately became EISA, based
solely on the language of that failed bill and no other statutory evidence. EPA declines to take
such a radical step. The agency generally does not rely on failed bills to divine the meaning of
enacted legislation, much less to rewrite enacted legislation. See Caraco Pharmaceutical
Laboratories, Ltd. v. Novo Nordisk A/S, 132 S.Ct. 1670, 1686 (2012). EPA’s obligation — and
the obligation of reviewing courts — is to apply the text of the statute as it is written, not to
rescue the Congress from its drafting errors. Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004).

For these reasons, EPA construes the statutory reference to “subsection (a)(2)” literally as
written, and therefore finds Section 211(0)(11)(C) unintelligible and inoperative.

2. Impacts of the RI'S Volume Requirements on Refineries, Blenders, Distributors,
and Importers; as well as on Consumers of Transportation Fuel

As noted above, the cross-reference to paragraph (a)(2) does not exist. Notwithstanding
this textual difficulty, EPA recognizes the canon of construction that presumes giving effect to
every statutory provision. See, e.g., Bennett v. Spear, 520 U.S. 154, 173 (1997) (“It is the

? Later versions of the bill, like the final law, refer to a nonexistent provision. See H.R. 6, 110th Cong. 29 (as passed
by the House, Dec. 6, 2007); id. (as passed by the Senate, Dec. 13, 2007).
19 Compare Public Print 14-15, with Section 211(0)(2)(B)(1)-(iv).
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cardinal principle of statutory construction that it is our duty to give effect, if possible, to every
clause and word of a statute....”). On balance, EPA believes that this canon is outweighed by the
other canons described above, so that the plain meaning of Section 211(0)(11)(C) is a nullity. See
Chickasaw Nation v. United States, 534 U.S. 84, 94 (2001) (individual “canons are not
mandatory rules” but rather “are guides that need not be conclusive”). Nonetheless, should our
legal premise be faulty, we also consider what meaning we would give to Section 211{0)(11)}(C)
were it operative. Cf. United States v. Ross, 848 F.3d 1129, 1134 (D.C. Cir. 2017) (“Where a
statute grants an agency discretion but the agency erroneously believes it is bound to a specific
decision, we can't uphold the result as an exercise of the discretion that the agency disavows.
(citing Prill v. NLRB, 755 F.2d 941, 947-48 (D.C. Cir. 1985))).

Thus, assuming that this provision is operative, EPA would construe Subparagraph (C) as
directing EPA to review the impacts of the RFS volume requirements on refineries, blenders,
distributors, and importers; as well as on consumers of transportation fuel. That is, we would
construe “the requirements described in subsection (a)(2)” as referring to the volume
requirements in CAA 211(0)(2)(B). And we would construe “each individual and entity
described in paragraph (2)” to mean “refineries, blenders, distributors, and importers,” CAA
211(0)(2)(A)(111)(I), and consumers of transportation fuel, CAA 211(0)(2}B)(11)(V); ¢f- also
CAA 211(0)(2)(A)(iv).

We begin with our construction of “the requirements described in subsection (a)(2).”
Assuming for purposes of this construction only that the cross-reference is operative, the
unintelligible statutory text still does not and cannot plainly address which requirements EPA is
supposed to assess. This ambiguity allows EPA to adopt any reasonable construction. We
reasonably construe it to refer to the volume requirements in CAA 211(0)(2)(B). Our reading is
supported by the context and structure of the statute. The context indicates that the purpose of the
periodic review is “[t]o allow for the appropriate adjustment of the requirements described in
subparagraph (B) of paragraph (2),” that is the volume requirements described in CAA
211(0)(2X(B). To allow for the appropriate adjustment of the volume requirements, it is
obviously reasonable to assess the impacts of those same requirements. For similar reasons, this
reading is also reasonable in light of the overall statutory structure. Congress gave EPA authority
to waive and reset the statutory volume targets, as well as to set the applicable volumes in years
for which the statute the statute only specifies a minimum volume (for biomass-based diesel,
BBD) or does not specify any volume at all . See CAA 211(0)(7), (0)(2)(B)(ii). To inform the
exercise of these authorities in deciding whether and to what extent to adjust the statutory
volumes, it is reasonable to consider the impacts of the same volumes.

These reasons suffice to warrant our reading of Subparagraph (C) of paragraph
211(0)(11). In addition, we note that our reading is consistent with the legislative history
described above — indicating that in a prior version of the bill that became EISA, this cross-
reference referred to the statutory volume targets included in that bill.

We now construe the reference to “each individual and entity described in paragraph (2).”
We begin by defining “individual” and “entity.” “Individual” ordinarily refers to natural persons.

See Mohamad v. Palestinian Auth., 566 U.S. 449 (2012). “Entity” typically “refers to an
organization, rather than an individual” natural person, Samantar v. Yousuf, 560 U.S. 305, 315
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(2010), and includes corporations, companies, associations, firms, partnerships, societies, joint
stock companies, and so forth. See Mohamad, 566 U.S. at 454-55. Taken together, these readings
give different meaning to the two different terms (“individual” and “entity”). See Loughrin v.
United States, 134 S.Ct. 2384, 2390 (2014) (noting that every word of the statute should, where
possible, be given some operative eftect). They are also well supported by the larger context of
how these terms are used throughout the EISA bill,!! and the larger U.S. Code. See Mohamad,
566 U.S. at 454-55.

The cross-reference to “paragraph (2)” naturally refers to Section 211(0)(2).'? This
section includes a list of regulated individuals and entities (“refineries, blenders, distributors, and
importers,” CAA 211(0)(2)(A)(iii1)(1)) as well as consumers of transportation fuel, CAA
2110)UBYa)(VY); cf. also CAA 211(0)(2)(A)(iv). EPA construes the statute to refer to these
individuals and entities. Assessment of the impacts of the RFS volume requirements on
refineries, blenders, distributors, and importers, as well as on consumers of transportation fuel,
may reasonably inform the “appropriate adjustment” of the volume requirements.

We note that CAA 211(0)(2) includes stray references to other individuals or entities as
well. Nevertheless, we believe it is implausible that Congress intended EPA to review the
impact of the RFS on every single individual or entity which happens to be described somewhere
in this portion of the U.S. Code. Beyond the individuals and entities described above, the other
references appear nonsensical. For instance, the very first individual or entity to which the statute
refers is the Administrator of the EPA. CAA 211(0)(2)(A)(1). Likewise, the paragraph refers to
the Secretary of Energy and the Secretary of Agriculture. CAA 211(0)(2)(B)(ii). However, it is
not clear how or why EPA would conduct an analysis of regulatory impacts on the head of this
agency or of other federal departments. Indeed, we are unaware of ever before having done an
analysis of regulatory impacts on an agency head. Nor do we believe that such an impacts
analysis would inform the “appropriate adjustment” of the volume requirements or otherwise
further the intent of Congress.'> Applying this cross-reference as written would therefore appear
nonsensical, and we decline to do so.

1 For example, EISA appears to use these two words with similar meaning in EISA section 203(a)(5) (requiring the
National Academy of Sciences, in conducting a study of RFS impacts, to seek the participation and consider the
input of “individuals and entities interested in issues relating to conservation, the environment, and nutrition”); EISA
section 423 (requiring the government to “carry out public outreach to inform individuals and entities of the
information and services available governmentwide™); EISA section 654 (adding 42 U.S.C. 16396(f)(3), which
describes an eligible “individual or entity” as respectively referring to citizens and legal permanent residents, and
entitics incorporated and maintaining a primary place of business in the United States).

12 EPA notes that, in a prior version of the bill that became EISA, this cross-reference referred to an entirely
different list of individuals and entities. See Public Print section 111()(6)(A)(iit) (referring to Public Print section
111()2)). (That list was included as part of the EISA bill, albeit with substantial revisions. The list, however, was
not added in to the CAA as an amendment). We are not aware of any statutory evidence indicating whether
Congress intentionally superseded the reference to the earlier list with the existing reference to CAA 211(0)(2). In
any event, since the text of the enacted phrase (“each individual and entity described in paragraph (2)”) is at least
partially sensible, the enacted text controls. See Hamer v. Neighborhood Housing Servs., -- U.S. --, No. 16-658, Slip
Op. 7-8 (2017) (“we resist speculating whether Congress acted inadvertently,” and rather “presume more modestly
instead that the legislature says what it means and means what it says” (internal formatting omitted)).

B CAA 211(0)(2)(A)(1) also includes the phrase “new facilities that commence construction after the date of
enactment of this sentence [December 19, 2007],” as part of the requirement for EPA to establish regulations to
ensure that transportation fuel contains at least the applicable volumes of renewable fuel. We do not believe that this
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II. Fulfillment of the Obligation to Conduct Periodic Reviews

The following three subsections describe the periodic reviews we have conducted for the
three prongs set forth in CAA 211(o)(11): existing technologies, the feasibility of achieving
compliance with the requirements, and the impacts of the requirements described in subsection
(a)(2) on each individual and entity described in paragraph (2). In past years, we have conducted
such periodic reviews, and made them publicly available through rulemakings published in the
Federal Register and in supporting documents, as well as through non-rulemaking actions
associated with the RFS program. Notwithstanding that we have not until today explicitly labeled
these as "periodic reviews," they nevertheless satisfy the requirements of Section 211(o)(11).

A. Existing Technologies

In compliance with CAA 211(o)(11)(A), we have conducted periodic reviews of existing
technologies in several contexts. The first was conducted as part of the RFS1 final rulemaking
published on May 1, 2007,'* and a more comprehensive review was conducted as part of the
RFS2 final rulemaking published on March 26, 2010.'° In the RFS2 rulemaking, we reviewed a
full array of technologies throughout the full supply chain system. This review included
technology for producing renewable feedstocks and renewable fuels (Section IV.B of that
rulemaking) and technology for distributing, blending, dispensing, and consuming renewable
fuel (Section IV.C). In subsequent rulemakings, including those in which we set the applicable
annual standards, we reviewed updated and new data on advances in various technologies.'® For
instance, in the rulemaking that established the 2017 annual standards, we reviewed technology
associated with cellulosic biofuel production (Section II1.B) and infrastructure to produce and
dispense higher-level ethanol blends (Section V.B.1).!7 In 2014, in light of developments in
technology, we approved a pathway for cellulosic biofuel using biogas as a feedstock.'® In a

passing reference can sensibly be understood to impose a requirement for EPA to evaluate the impact of the RFS
volume requirements on these biofuel production facilities (and no others). Had Congress wanted EPA to conduct
periodic reviews for "renewable fuel production facilities,” it could easily have used that phrase or a similar phrase
like "biofuel production facilities,” particularly in the extensive list of subjects for analysis in section
211@)2)B)(). Cf CAA 211X 2)B)(i)(V) (referring to “consumers of transportation fuel”). Morcover, it is not
clear why Congress would want EPA to study the impacts on only the new facilities that commenced construction
after the date of EISA's enactment. The purpose of the periodic reviews is to facilitate EPA's "appropriate
adjustment"” of the volume requirements in CAA 211(0)(2)(B), but our adjustment occurs on a fuel category basis,
see, e.g., CAA 211(o)(7)(D) (authorizing EPA to adjust volumes of cellulosic, advanced, and BBD biofuels), and
not according to when facilities were built. Furthermore, the purpose of the statutory distinction between “new
facilities that commence construction after the date of enactment of this sentence” and other facilities was to
establish grandfathering provisions relating to the RFS lifecycle GHG performance thresholds at the start of the
program — not EPA’s authority to make subsequent adjustments of volume requirements.

1472 FR 23900.

1575 FR 14670. See also the associated Regulatory Impact Analysis (EPA-420-R-10-006, February 2010), Chapter
L.

16 See, e.g., 75 FR 76790, 77 FR 1320, 77 FR 59458, 78 FR 49794, 80 FR 77420.

781 FR 89746.

1879 FR 42128.
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proposed rulemaking to implement other aspects of the RFS program, we have reviewed existing
technologies for producing biointermediates and for generating Renewable Identification
Numbers (RINs) for renewable electricity.

Finally, we have also reviewed and considered existing technologies in a number of non-
rulemaking contexts. In the context of reviewing petitions for new RIN-generating pathways
submitted through §80.1416 and the Efficient Producer petition process, we have evaluated
numerous technologies for converting renewable biomass into qualifying renewable fuel.?* We
have also reviewed technologies for separating recyclable material from municipal solid waste in
the context of waste separation plans required under §80.1426(f)(5).!

B. Feasibility of Achieving Compliance with the Requirements

In compliance with CAA 211(0)(11)(B), we have conducted periodic reviews of the
feasibility of achieving compliance with the requirements of the RFS program primarily in the
context of rulemakings which establish the applicable annual standards. For purposes of this
component of the periodic review, EPA has focused on the feasibility of achieving compliance
with the annual percentage standards for the market as a whole, and has provided impacts on
individuals and entities in the next section.

In the RFS2 final rulemaking, we reviewed the feasibility of achieving compliance with
the statutory volume targets for 2010, concluding that meeting the volume target for cellulosic
biofuel was not feasible but that meeting the other three volume targets were feasible (Section
IL.E.1.b). In subsequent rulemakings to set the applicable annual standards, we also reviewed the
feasibility of achieving compliance with the statutory volume targets in the context of
determining whether and to what degree to employ the waiver authorities. For instance, in the
rulemaking to set the 2012 standards we again concluded that the statutory volume target for
cellulosic biofuel was not feasible, but that there was no need to waive the advanced biofuel or
total renewable fuel standards because those standards could be met (Section 11.B).?? In the
rulemaking to set the 2013 standards, we evaluated whether the total renewable fuel and
advanced biofuel standards could be met, and concluded that compliance could be achieved
through the use of carryover RINs.??

However, in the rulemakings setting the applicable standards for 2014-2016, 2017, and
2018, we concluded that none of the statutory volume targets for cellulosic biofuel, advanced
biofuel, and total renewable fuels were feasible based on a review of existing production and
distribution technologies and infrastructure.?* In the context of the 2018 final rule, we evaluated
all of the waiver authorities provided in 211(0)(7) to determine whether additional reductions

1981 FR 80828.

2 "Completed pathway assessments," available in docket EPA-HQ-OAR-2017-0627.

s See, e.g., "Decision Document - Approval of Fiberight Municipal Solid Waste Separation Plan,” June 2012.
Available in docket EPA-HQ-OAR-2017-0627.

2277 FR 1320; see also 75 FR 76790 (annual rule establishing the 2011 standards).

B 78 FR 49794,

2480 FR 77420, 81 FR 89746.
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were justified beyond those achieved using the cellulosic waiver authority. The waiver
authorities are designed to address different elements of feasibility, including supply, economic
or environmental harm, and significant price increases for BBD. EPA concluded that waiver of
the volume requirements beyond reductions under the cellulosic waiver authority were not
warranted. >

Our reviews of the feasibility of achieving compliance with the requirements of the RFS
program in these rulemakings have typically included considerations of such factors as the
availability of qualifying feedstocks and the potential for feedstock switching, domestic
renewable fuel production capacity, potential for imports of renewable fuel, an assessment of the
E10 blendwall and opportunities for use of higher ethanol blends such as E15 and E8S5, the size
and utility of the carryover RIN bank, and costs. EPA also evaluates the feasibility of achieving
compliance with the requirements of the RFS program in setting the BBD standards for years
after 2012. CAA 211(0)(2)(B)(ii) directs that EPA shall set the standards based on a review of
implementation of the program and consideration of a number of factors, including the expected
rate of production of renewable fuels, and the sufficiency of infrastructure to deliver and use
renewable fuel. EPA has done this evaluation to establish the BBD standards for 2013-2019.2°

EPA has also evaluated the feasibility of achieving compliance with the requirements of
the RFS program in the context of requests for waivers of the statutory volume targets under
CAA 211(0)(7). EPA received and responded to a request from the Governor of Texas to waive
the 2008 and 2009 standards, which EPA evaluated and found was not warranted.>” EPA
received and responded to requests to waive the RFS standards in 2012 from the Governors of
several states.”® EPA also received requests for waivers of the 2014 standard and evaluated these
requests, finding that to the extent that EPA’s own action in waiving the volumes satisfies the
requests, they were moot, and denying the request for any additional reductions.”® EPA has
received and responded to requests to waive the RFS standards as recently as January of 2017 for
the 2016 cellulosic biofuel standard.*®

Based on these considerations and our assessment of the feasibility of achieving
compliance with the requirements of the RFS program, we have fulfilled the requirement to
conduct a periodic review consistent with subparagraph (B) of 211(0)(11).

C. Impacts of the Volume Targets on Refineries, Blenders, Distributors and
Importers; and Consumers of Transportation Fuel

%5 See “Renewable Fuel Standards Program: Standards for 2018 and Biomass-Based Diesel Volume for 2019,”
available at Docket ID No. EPA-HQ-OAR-2017-0091.

% See 75 FR 76790, 77 FR 1320, 77 FR 59458, 78 FR 49794, 80 FR 77420.

2173 FR 47168.

8 See 77 FR 70752.

» 80 FR 77420, 77429.

39 Denial of AFPM Petition for Waiver of 2016 Cellulosic Biofuel Standard, January 17, 2017, available at:
https://www.epa.gov/sites/production/files/2017-01/documents/atpm-ris-petition-decision-1tr-2017-01-17.pdf. EPA
has also received a waiver request from Pennsylvania (November 2, 2017) to which EPA will respond in a separate
action.
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Because the statutory language of Subparagraph (C) is unintelligible, it is inoperative.
But if we assume the provision is operative as described in Section 1.B.2 above, we would
construe the statute as directing EPA to review the impacts of the RFS volume targets in CAA
211(0)(2) on certain regulated entities (specifically refineries, blenders, distributors, and
importers) and consumers of transportation fuel. In this context, actions on several fronts fulfill
the obligation to conduct periodic reviews in compliance Subparagraph (C) of 211(o}(11).

In the 2010 rulemaking which instituted the RFS2 program, we evaluated the impacts of
the program on regulated small entities in the context of the small producer exemption (Section
I1.C) and exemptions for small refineries and small refiners (Section IIL.E). We also conducted
an analysis of small entities that may be subject to the RFS2 program and presented the analysis
in a Report of the Small Business Advocacy Review Panel.?! In addition, we evaluated the
impacts of the program on all regulated entities in the context of the 20% RIN rollover cap
(Section 1I1.D), in establishing Information Collection Requests, and in evaluating impacts on
consumers of transportation fuel through our assessment of costs (Section VII).*

Under CAA section 211(0)(9), small refineries may, on a case-by-case basis, petition
EPA for an extension of their exemption beyond the December 31, 2010 automatic exemption
provided by the statute. EPA may approve such petitions if it finds that “disproportionate
economic hardship” exists.*® These evaluations are facility-specific and include considerations
of each facility’s unique structural and economic circumstances in light of the specific standards
from which they are seeking an exemption.

In 2012 we received a watver request from several States. In the context of evaluating
and responding to that request, we evaluated impacts of the program on ethanol production and
use, feed prices, and fuel prices.* Implicit in this evaluation were impacts on refiners and
importers of petroleum fuels, blenders, fuel distributers, ethanol producers, farmers, and
consumers.

The annual rulemakings that establish the applicable standards for each compliance year
have included an evaluation of the impacts on regulated parties of those standards in the context
of our assessment of whether the standards are feasible and appropriate. These evaluations have
included the ability of refineries to blend ethanol into their gasoline or, in lieu of such blending,
purchase RINs on the open RIN market.?*> These rulemakings have also included an evaluation
of impacts on consumers of transportation fuel in the estimation of illustrative costs of the

3 Available in the docket EPA-HQ-OAR-2005-0161.

32 Beyond impacts on refineries, blenders, distributors and importers, we also evaluated the impacts on renewable
fuel production facilities in the context of the ethanol production facility grandfathering provisions of Section 210 of
the Energy Independence and Security Act of 2007 (Section 11.B.3), and conducted an assessment of biofuel
distribution, blending, and dispensing (Sections [V.C and IV.D).

3 At the current time, EPA estimates that there are 38 refineries eligible for RFS small refinery hardship relief. For
2013, EPA evaluated 16 petitions. For 2014, EPA evaluated 12 petitions. For 2015, EPA evaluated 14 petitions. For
2016, EPA evaluated 16 petitions.

3 "Response to 2012 waiver request," available in docket EPA-HQ-OAR-2017-0627.

33 While this is not required by Section 211(0)(11)(C), we have also evaluated the impacts of the BBD and advanced
biofuel standards on biodiesel producers.
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standards.*® In the rulemakings which established the 2014-2016 standards and the 2017
standards, we evaluated the impact of RIN values on regulated parties to determine whether and
to what degree those values were passed through from producers and importers of renewable fuel
to retail consumers.?” In the annual rulemakings, EPA has also evaluated the impacts of the
standards on small entities.*®

Finally, in our response to several petitions to reconsider or initiate a rulemaking to
modify the point of obligation, codified at 40 CFR 80.1405, we evaluated the comparative
impact of the point of obligation on affected parties. Many petitioners suggested that the current
point of obligation was harming merchant and small refiners, as well as other parties such as
small retailers, and that it was unfairly benefiting non-obligated parties who nonetheless blended
and acquired RINs. Before responding to the petitions, EPA closely examined the impact of the
current program on refiners and other market participants, and the impact that could be expected
from moving the “point of obligation.” After review and consideration of comments received on
a proposed denial to change the point of obligation, EPA denied these petitions for rulemaking
and reconsideration. EPA found that the current regulations do not appear to disproportionately
harm merchant or small refiners, nor do they harm small retailers or provide windfall profits to
unobligated blenders. Additionally, EPA found that the current “point of obligation” is
appropriate, and that changes proposed by petitioners could result in significant disruption in the
fuels marketplace and would be unlikely to result in additional renewable fuel being used.®
Within the denial, EPA also evaluated the contention that the current point of obligation was
increasing fuel prices for consumers. 4’

3 See, e.g., 81 FR 89746 (Section V.D).

3780 FR 77420, 81 FR 89746.

38 See, e.g., 80 FR 77420 (Section IX.C.), “Screening Analysis for the Final Renewable Fuel Standard Program
Renewable Volume Obligations for 2017,” memorandum to the docket EPA-HQ-OAR-2016-004.

3 See “Denial of Petitions for Rulemaking to Change the RFS Point of Obligation,” available in docket EPA-HQ-
OAR-2016-0544, November 22, 2017.

40 See “Denial of Petitions for Rulemaking to Change the RFS Point of Obligation,” available in docket EPA-HQ-
OAR-2016-0544, November 22, 2017.
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Hi Ed,
I’'m checking in about the required reporting below from the FY17 Senate Report. | don’t recall ever
receiving any reports on such waivers. Did | miss something? Could you check for me?

Thanks!
Melissa

Small Refinery Relief- Congress directed the Agency, in consultation with the Department of Energy
[DOE], to grant hardship relief to small refineries if compliance with the Renewable Fuel Standard [RFS]
would impose a disproportionate economic hardship. In response to several recent petitions, the
Agency determined that compliance with the RFS would have a disproportionate economic impact on a
small refinery, but denied hardship relief because the small refinery remained profitable
notwithstanding the disproportionate economic impact. This is inconsistent with congressional intent
because the statute does not contemplate that a small refinery would only be able to obtain an
exemption by showing that the RFS program threatens its viability. Congress explicitly authorized the
Agency to grant small refinery hardship relief to ensure that small refineries remain both competitive
and profitable. In the intensely competitive transportation fuels market, small entities cannot remain
competitive and profitable if they face disproportionate structural or economic metrics such as
limitations on access to capital, lack of other business lines, disproportionate production of diesel fuel,
or other site specific factors identified in DOE's original 2011 Small Refinery Exemption Study prepared
for Congress.

When making decisions about small refinery exemptions under the RFS program, the Agency is directed
to follow DOE's recommendations which are to be based on the original 2011 Small Refinery Exemption
Study prepared for Congress and the conference report to division D of the Consolidated Appropriations
Act of 2016. Should the Administrator disagree with a waiver recommendation from the Secretary of
Energy, either to approve or deny, the Agency shall provide a report to the Committee on
Appropriations and to the Secretary of Energy that explains the Agency position. Such report shall be
provided 10 days prior to issuing a decision on a waiver petition.

Melissa Zimmerman

Clerk, Subcommittee on the Legislative Branch

Professional Staff, Subcommittee on Interior & Environment
Committee on Appropriations

United States Senate

(202) 224-9722
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From: Thundiyil, Karen

Sent: Wednesday, August 1, 2018 4:04 PM
To: ice bliss@rounds. senate.gov

Subject: Follow-up from EPW hearing - SRE

Hi Joe,

Following up on today’s EPW hearing, here is more information on the small refinery exemption program from Assistant
Administrator, William L. Wehrum. Please let me know if you have any questions.

Karen.
Karen Thundiyil
Office of Congressional Affairs

U.S. Environmental Protection Agency
(202) 564.1142

RFA v. EPA (18-2031) ED_002308_00281881-00002









UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DO, 20480

August 7, 2018

OFFICE OF
AIF AMD RAIHATION

The Honorahle Rodney Davig
LS. House of Representatives
Washington, DO, 20515

Dear Congressman Davis:

{EPAY, regar dmg,_ mmH re ﬁnu,} cmmpimm {&sRI_...s) gmmed o mr&im wh xgaiad }MHM& undu tm,
Renewable Fuel Standard {RFS) program.

“ongress established SREs, recognizing that small relineries may, in some cases, require
hardship exemptions under the RFS program. Section 21 Ho}9) of the Clean Alr Act {(CAA)
authorizes the Administrator to temporarily exempt small refineries from their renewable fuel
volume obligations under the RES program on the basis of a Iinding of “disproportionate economic
hardship” ihc statute directs EPA, in consultation with the | ”)e,pammm of Energy (DOEY, to
consider the DOE Small Refinery Study and “other economic factors™ in evaluating SRE petitions,
Over the past several vears, working in close consultation with DOE, EPA has implemented the
SRE provisions of the CAA. We appreciate that the SREs granted over the past several months
have been the focus of many stakeholders” attention, but we are required by statute o implement
these provisions and we will continue to manage the program consistent with the law.

Your letter also requested information related to those small refineries granted exemptions
in 2015, 2016, 2017, and 2018, EPA is unable to provide information that is fully responsive to
YOUT request as we treat bmh Lhu names of individual petitioners and EPA's decision on those
petittons as Confidential Business  Information (CBD. See 40 CF.R. part 2, subpart B,
Confidentiality of Business Information (specifying the requirements for protecting information
fer which a clabm of business confidentiality has been made and the procedures for resolving a
claim and protecting or disclosing information). However, we can share the following aggregated
imformation regarding SREs for the vears vou've requested:

s Forthe 2015 compliance year, we received 13 petitions from small refinenes. We granted
exemptions for 7 ol those, with a total a,mmpicd renewable fuel volume obligation of 292.5
mitlion RINs. We denied 6 petitions. One petitioner was determined to be ineligible.

s Forthe 2016 compliance vear, we received 20 petitions from small refineries. We granted
exemptions for 19 of those, with a total exempted renewable fuel volume obligation ot 790
million RINs, We dented 1 petition,

internet Adtress (URLY e htlpifwww apa.goy
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s Forthe 2017 compliance year, we have received 34 petitions from small refineries. To date.
we have granted exemptions for 29 of those, with a total exempted repewable fuel volume
obligation of 1.46 billion RINs. We are still processing the romaining 3 petitions for
hardship exemptions for the 2017 compliance vear,

e Todate, we have received 2 petitions for the 2018 compliance yvear.

EPA appreciates the importance of the RFS program to stakeholders across the country,
including farmers, producers, and obligated parties like refiners and importers. As such, we are
interested in ensuring the program is implemented ina tair and effective manner. We look torward
to working with you and your colleagues as we continue to look for opportunities to improve the
operation of the program,

Again, thank you for vour letter. If vou have further questions, please contact me or vour
staft’ may contact Karen Thundivil in the EPA™s Office of Congressional and Intergovernmental

Relations at thundivil. karentepa.gov or 203-564-1142,

Sincerely,

William L. Wehrum
Assistant Administrator

RFA v. EPA (18-2031) ED_002308_00286581-00002



UNITED 8TATES ﬁNVERﬁNMEHY&& PROTECTION AGENCY
ASHINGTON, DG, 204680

August 7, 2018

OFFICE OF
A AR RATBATION

The Honorable Collin €. Peterson
{18, House of Representatives
Washington, D.C, 20513

Dear Congressman Peterson:
Thank vou for vour letter of April 26, 2018, to the LLS. Envivonmental Protection Agency

(EPA) regarding small refinery exemptions (SRES) vranted to certain obligated parties under the
Renewable Fuel Standard {RFS) program.

Congress established SREs, recognizing that small refineries may, in some cases, require
hardship exemptions under the RFS program. Section 211Ho)9) of the Clean Air Act (CAA)
authorizes the Administrator {o temporarily excmpt small refineries from their renewable fuel
volume obligations under the RFS program on the basis of a finding of “disproportionate economic
hardship” The statute directs EPA, in consultation with the Department of Energy (DOE}L to
consider the DOE Small Refinery Study and “other economic factors™ in evaluating SRE petitions.
Uhver the past several vears, working in close consultation with DOE, EPA has implemented the
SRE provisions of the CAA. We appreciate that the SREs granted over the past several months
have been the focus of many stakeholders” atention, but we are required by statute to implement
these provisions and we will continue to manage the program consistent with the law.

Your letter also requested information related to those small refineries granted exemptions
in 2013, 2016, 2017, and 2018. EPA is unable to provide information that 1s fully responsive to
vour request as we treat both the names of individual petitioners and EPA's decision on those
petitions as Confidential Business Information (CBI) Sce 40 CFR. part 2, subpart B,
Confidentiality of I-'i‘mine% Information (specifving the requirements for protecting mformation
for which a claim of business confidentiality has been made and the procedures for resolving a
claim and protecting or disclosing information). However, we can share the following aggregated
information regarding SREs for the years vou've requested:

o Forthe 2013 compliance year. we received 15 petitions from small refineries. We granted
exemptions for 7 of those, with a total exempted rencwable fuct volume obligation o 292,53
million RINs. We dunui 6 petitions, One petitioner was determined 10 be ineligible.

s Forthe 2016 compliance vear, we received 20 petitions from small refineries. We granted
exemptions for 19 of those, with a total exempted renewable fuel volume obligation of 790
mithion RINs. We denied | petition.

Intmrreet Address {LURLY » hilpesns gpa g
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& Forthe 2017 compliance vear, we have received 34 petitions from small refineries. To date,
we have granted exemptions for 29 of those, with a total exempted renewable fuel volume
obligation of 1.46 billion RINs. We are stil processing the remaining 3 petitions tor
hardship exemptions for the 2017 compliance vear.

s To date, we have received 2 petitions for the 2018 compliance year.

EPA appreciates the importance of the RFS program to stakeholders across the country,
including farmers, producers, and obligated parties like refiners and importers. As such, we are
interested in ensuring the program is implemented in a fair and effective manner. We look forward
to working with vou and your colleagues as we continue to look for opportunitics to improve the
operation of the program.

Again, thank vou for vour letter. If vou have further questions, please contact me or your
staft may contact Karen Thundivil in the EPA’s Office of Congressional and Intergovernmental

Relations at thundivil kareni@epa.gov or 202-564-1142.

Stneerely,

William L. Wehrum
Assistant Administrator

RFA v. EPA (18-2031) ED_002308_00286581-00004



UMITED STATES ERVIRONMENTAL PROTECTION AGERCY
WASHIMGTON, .0, 20480

August 7, 2018

DFFIGE OF
S AR RADIATION

The Honorable Kristi Noem
LLS. House of Reprosentatives
Washington, D.C. 20515

Dear Congresswoman Noem:

Thank you for vour letier of April 26, 2018, to the U.S, Environmental Protection Agency
(EPA)Y regarding small refinery exemptions (SREs) granted to certain obligated parties under the
Renewuable Fuel Standard (RFS) program.

Congress established SREs, recognizing that small refineries may, in some cases, require
hardship exemptions under the RES program. Section 211{o}9) of the Clean A Act (CAA)
authorizes the Administrator w0 temporarily exempt small refineries from their renewable fuel
volume obligations under the RFS program on the basis of a finding of “disproportionate economic
hardship.” The statute divects EPA, in consultation with the Department of Energy (DOE} 1o
constder the DOE Small Refinery Study and “other economic factors™ in evaluating SRE petitions.
Over the past several vears, working in close consultation with DOE, EPA has implemented the
SRE provisions of the CAA. We appreciate that the SREs granted over the past several months
have been the focus of many stakeholders™ attention, but we are required by statute to implement
these provisions and we will continue to manage the program consistent with the law,

Your letter also requested mtormation related to those small refineries granted exemptions
in 2015, 2016, 2017, and 2018, EPA is unable to provide information that is fully responsive to
vour request as we treat both the names of individual petitioners and EPA's decision on those
petitions a5 Confidential Business  Information {(CBIL See 40 CF.R. part 2. subpart B,
Confidentiality of Business Information (specifving the requirements tor protecting information
for which a claim of business confidentiality has been made and the procedures for resolving a
claim and protecting or disclosing information). However, we can share the following aggrepated
wformation regarding SREs for the vears vou've requested:

e  Forthe 2015 compliance vear, we received 15 petitions from small refineries. We granted
exemptions for 7 of those, with 4 total exempted renewable fuel volume obligation o 292.5
million RINs, We denied 6 petitiong, One petitioner was determined to be ineligible.

s for the 2016 compliance year, we received 20 petitions from small refineries. We granted
exemptions for 19 of those, with a total exempted renewable fuel volume obligation of 790
million RINs. We denied 1 petition.
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e Forthe 2017 compliance vear, we have received 34 petitions from small refineries. To date.
we have granted exemptions for 29 of those, with a total exempred renewable fuel volume
obligation of 1.46 billion RINs. We are still processing the remaining § petitions for
hardship exemptions for the 2017 compliance vear.

e Todate, we have received 2 petitions for the 2018 comphiance year,

EPA appreciates the importance of the RFS program to stakeholders across the country.
including farmers, producers, and oblipated parties like refiners and importers, As such. we are
interested in ensuring the program is implemented in a fair and effective manner. We look forward
o working with vou and vour colleagues as we continue 1o look for epportunities to improve the
operation of the program.

Again, thank you for vour letier. If vou have further questions, please contact me or vour
staff may vontact Karen Thundivil in the EPA’s Office of Congressional and Intergovernmental
Relations at thundivil. karen@iepa.gov or 202-564-1142,

Sincerely,

William L. Wehrum
Asgsistant Administrator

RFA v. EPA (18-2031) ED_002308_00286581-00006



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DNCL 30480

August 7, 2018

OFFIE OF
AR AND RALIATION

The Honorable Dave Loebsack

115, House of Representatives
Washington, D.CL 20513

Drear Congressman Loebsack:

Thark you for vour letter of April 26, 2018, o the LS. Environmental Protection Ageney
(EPAY regarding small refinery exemptions (SREs) granted to certain obligated parties under the

Renewable Fuel Standard (RFS)Y program,

Congress estabhished SREs, recognizing that small refineries may. in some cases, require
hardship exemptions under the RFS program. Section 211{o)}9) of the Clean Air Act (CAA)
authorizes the Administrator to temporarily exempt small refineries from their renewable fuel
volume obligations under the RFS program on the basis of a finding of “disproportionate economic
hardship.” The statute directs EPA, in consultation with the Department of Energy (DOE), w0
consider the DOE Small Retinery Study and “other econonue factors™ in evaluating SRE petitions.
Over the past several vears, working in close consultation with DOLE, EPA has implemented the
SRE provisions of the CAAL We appreciate that the SREs granted over the past several months
have been the focus of many stakeholders” attention, but we are required by statute W imploment
these provisions and we will continue 10 manage the program consistent with the law,

Your letter also requested information related to those small refineries granted exemptions
iy 2013, 2016, 2017, and 2018, EPA is unable to provide information that is fully responsive to
your request as we treat both the names of individual petitioners and EPA's decision on those
petitions as Confidential Business Information (CBL). See 40 CF.R. part 2. subpart B,
Confidentiality of Business Information (specifying the reguirements for protecting information
for which a claim of business confidentiality has been made and the procedures for resolving a
claim and protecting or disclosing mformation). However, we can share the following agygregated
mformation regarding SREs for the vears vou've requested:

«  Forthe 2015 compliance vear, we received 15 petitions from small refineries. We granted
exemptions for 7 of those, with a total exempted renewable fuel volume obligation o 292.5
mitlion RINs, We denied 6 petitions. One petitioner was determined to be meligible.

e Forthe 2016 compliance year, we received 20 petitions from small refineries. We granted
exemptions for 19 of those, with a total exempted renewable fuel volume obligation of 790
mitlion RINs. We denied 1 petition,

e Forthe 2017 compliance year, we have received 34 petitions from small refineries. To date,
we have granted exemptions for 29 of those, with a total exempted renewable fuel volume
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obligation of 1.46 billion RINs. We are still processing the remaining 5 petitions for

hardship exemptions for the 2017 compliance year.

e 1o date, we have received 2 petitions for the 2018 compliance year,

EPA appreciates the importance of the RFS program to stakeholders across the country,
meluding farmers, producers, and obligated parties ke refiners and importers. As such. we are
interested in ensuring the program is implemented in a fair and effective manner. We fook forward
to working with vou and vour colleagues as we continue to look for opportunities (© improve the
operation of the program.

Again, thank vou for vour letter. {f you have further questions, please contact me or your
staft may contact Karen Thundivil in the EPA™s Office of Congressional and Inlergovernmental
Relations at thundiyil kareni@epa.gov or 202-364-1 142,

Sincerely,

William L. Wehrum
Asgsistant Administrator

RFA v. EPA (18-2031) ED_002308_00286581-00008
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w-exchange-antispam-report-test:

UriScan: (Z8532068793085) (278428928389397) (21748063052155) ;UriScan: (28532068793085) (278428928389397) (217
48063052155) ;

x-exchange-antispam-report

BWL*U;PWL:,,PULEIE*f%,QGJZ‘ 06) (8121501046) (300200 01501046) (32
)L”“1;€<44VOL247;fV“”’>O 15) ZQSSSIZHEQZULYLL §5b2f 23560045) (20
170313142320¢ (2017022815280 ﬂ@%)iZiL7H ) 201708071742
011) ;8RVR: B1210;BCL:0; )i D :SPJF*DMQPF\» (8121501046)
(1430347) ( 1)y (1432103) (1551027) (9101526074) (1020150 LU4M}530 32312z221) (Boz
U?S)i@ijﬂ 5094}(044>Of(87}iﬂ445 0158) (944921075) (946801075 4095) (521050
95) (52106 2 401085) (52601085) (525050095) (52406090) (1610001) (@ DOL075) (8301
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003183 (201708071742011) ; SRVR:MWHPROYMEL471;BCL:0; PCL: 0; RULEID: ; SRVR:MWHPROOMBL1471;

w~forefront-prvs: 0634F37BEE

ived-spf: Nene (pretection.cutlock.com: epa.gov dees not designate

ermitied sender heosts)

A-Microsoft-Antispam-Message-Info-Original:

ZxInlabfirkeCnviRekAgLRZA¥XESKCIHB 3 vEVISM2TO+VI1IT3x1kbUJ/ /S4AWCYDRBUx zZNPngh 0 ZAChtKELOXK zNMygGLTY +4aglKXwa 7

VEKESYSS8Nomt JWEELZWTC3LJ1Cl5geZHBki BB 8w/ 2DgTglcoANgs+ChEWIdDyuculDzkfEbeRED5 26 YFTv3eHTOS g2 X YMOBACADMY
SciXBOHbpPHABRY3X1FUE60a/gELPKEIPxBY 78 P90/ qeMWALID2Blkkwznn fEzvucDKOLIEJ4AT VD ETW2viZnba fydt2VAZ Zdptrdw

e/m/xudfiEsTWd7hahPéo/+6dfi012qgsVINENOWVvAdWabyb3/8VaGK) 2HiWS vamPYgoSiHn6w7 3G4AXFMAcLznsWOE6+5F4YBVyINxS 4%
DClPXeP+rx¥pnEA=

SpamnDiagnosticOutput: 1:98

SpambDiagnosticMetadata: NSPM

Content-Type: multipart/alternative;

boundary=" 000 BLZPROSMBILOLIS897880A09

MIME~Versiocn: 1.0

X-ME-Exchange-Transpert-CrogsTenantHeadersStamped: DMSPROYMBILIZIO

Return-Path: Wehrum.BillBepa.gov

A-BEOPAttributedMessage: O

A-ECPTenantAttributedMessage: edbblce-0lee-debe-867e-e03cfalddes7:0

A-ME-Exchange-Transport-CrossTenantHeadersStripped: DMZGCCOLETOOS.

A-MS-Exchange-Transport-CrossTenantHeadersPromoted: DM2GCCOLFTO05. e

A-Forefront- Anflupdm Report:

J65/09BEBBAUBLZPROYMBLO L Lnnamp

PR eteiii]
PR eteiii]

CIP:23.103.20L.,95; IPViNLI; CTRY : ; EEVNLI; SEY ,CPM;QF ) (298030000 (3190300001) (199004 (
189003) (5945 GQ}UUQL;f@b,Luﬂﬂaif?@%h””7§f“69«\ 39 6306002) (b4 36002) (61614004 fi)Z%
36004) (260050 (6916009) (86362001) (2501003) (150 2500100001) 636004) (20700001 (12
c002) (566030001 L} 7116002 ( 4H,L'U$}(225Lﬂfi} 02y (72206007 2y {7636002) (74316002) (
221733001) (14454004) (16586 VU y (43 ZCﬂﬂpgfhvfhw\\ 26009) (3365 02y (6506007) (34807000
04) (6116002) (790700001) (84326002) (336012) (38460 (356003) (48 003) (7686005) yDIR:INE
JS8FP:; 8CL:1; SRVR:MWHPROYMBL1471;,H:GCCOL~-DM2~

cbe.outhound.protection.ocutlook.com; FPR:; SPF:Pass; LANG:en; PTR:mail~

dm2gece0len0095 . cutbound. protection.cutlock.comy Al MK 1y

Y-Microsoft-Exchange-Diagnostics:

1;DM2GCCOLFTO05; 1 yyl1KWPKSUkzInSZ £ 5ArhxZ04+0ndFECUQHe qJos 67 kvMLZSMgv2 6e 6T fuUB/ 6 3HIMApe r kCxiUPNahWE£I PN
fYpuHCOQktZNpE zaQDMsgHVYvyPMG3 fyabFetsOuiveE

A-Microsoft-Antispam:

Ufiﬂwam**BWL~U;PCL O;RULEID: (7020085) (5600026) (4€04075) (4605076) (1401123 (8001031 (1416026 (71702078) (7
193020) ; SRVR:MWHPROSMB1471 ;
#-Microsoft-Exchange-Diagnostic
1, MWHPROSMBLAT1,; 3:6vxotIp

ZAT MM&IF3+PLmKF‘b8R}PhTTFV N3AKYXoO7W] 7arzCY/sfE35Dgb

P

56Nec3RZ3 viymNZoceZalD0Yye asdbmlIXaeDEWBAPNLO 1 Z21irVATlpObnsaMTPzGryM
YHEX+vg9Y9 SVOrPnQWt+fkPZyvueuHPEWK blaaxFrEPEELPlUf+szU@F' IZRAWIvAZLDWoRINZ TEM+ FeON 2be 1dTQNXBRNQUZY

ES3mz2dbL/ sAsc
aUSHLfgIoTmwyrkp

e cByBAdWELPpL/WrghCxl1769+gl8ipgrI+g==; 25 :BQaNwaCTfzsrkTU6Z1AgVvHIITR+ns 1 XEenl I3CGhMU48gE
JRUVIVIpRpptk4Z0gHBL 2 L4WIHPBe lpLHU VSC% lanNN7uGPKQL7IthUTGVM "CYscBAZI+UCh2BRs2D
CnTKOZeBlY 8w CE2KTCeXVanNpRTEUElns ZhRudyPUIYBywKEagfIkddwlcuBLtVrhIWopDeHwEMZWES /EeBe 32 DLORYhASWVA
uZw+EN£WYﬁZU31*vaY”*PHL 72/ I+EcxFREKRULJEIWABagqbWE+XWn/BAPZkE5TEFd74ye5onNS T HAn3ULmUd+e Tw==; 31 : 7ILVaCL
BLEVEIAZ20Cw]FOhXrm/ vepys quPuZ ZCBOZ6IRVWIAL/YZuZYce9egoGe lPI fATIWT kI X e L8hgkEpHINoBI I tgl80wnE ziueNmH /
TphXUfUudwwxf”%flPﬂTyNFuP SCUZLIZYTULEPHTGgPECWLCE/ n+xULIKInPSwlY49mAgU/NEfnxpHAJY8 TPt ltpXrHaEB2 taUhcMz
aIMVxEnlguU9obtIyBrino=

; cegsed: edbbl3teT-Ulee—debo-86T7e-e03cfalddes?, Extiddr

A1 cacft-Exchange-Diagnostics

L MWHPROY MEL@?L;L‘:QJALFF+&lnth7pdﬂINPMf@@cWHN*WT“fVﬂ
FHQaerh>L4HFN“v1Lym )f&jﬁwﬁ”qf‘ k”” "APRnaG4FE/Ck

/VIHZnWNSJI6vGe nZhsUgfoovdl4UxCowhTposTDDRAKGYOUN
%szyVVQQTﬂXszIqeLqmmLaEZﬁyB“TVMX@IfUPHqUiEjV”

vBmyJEHITPLAWIAEGMNKQCIMZTCU0IcTaktwvecOPU4 fbIXo0na /4+be75IPum8

: C C eimTAGHNeqO/ qzVEiT+gesHn959TolKPEKSSn4 6DE/ zgonst
57@Xp713" [TryvsPaGpaetPLedNt ”CleshZVLEXNTU” 117vEiiPeHnR {AYOCPASQODucYvEFLINCY
IQUsQIOAS Ja304; 4 IGgAUYooElWDYWVPRIOE/ orYxkSIVEILM+Kdr $FhFxDNou cGUDWKFKRmhYAKI P
G FmechbpZMeSOXYRHgVT 3/ frulLZ zbvIN3pAUVCYRWLcxyVdnhgUk8 8 tmCWEHNGLS V&k“&hdl /dﬁofiePstdQLQLF
zdbNg1367 3BbeMw+t Pq&%ﬂ«@qamﬁfll@&gn@%ﬁm@zulmPBIwwiU€VF"ZMLFUBZvl“fFlvfﬁiPFZovhthquvanyfmyv
mm%REarwrFifvpiwﬁo“wwwthINYf”fmGQUQjJmi+mNbCRClq1va-zqfq1PquJ“L"@9£“w”7tImHmd 3xHrDcYBY4AMWE
X-Micr yEt-Exchange-Di ﬁQMUleW“I =71
771 MWHPROY <]’BL4 71;23:0x870W0cWNAGVO/FAERTIXpoGES4 fA884TNsD6EIUZ 2=
S V:”llﬁMO&Z@lPEmLH,ALﬂ BrzCVBMsSEQrYXeMKHKN3RUNBLY48M3NmIWMz 6qDLAShnP?=

i ] 1 Efw7xlbnrRoEr“ferTL8E@*’”ﬁMIuPWBfrdeVQZT?=
=?H$—Hbﬁll?“9+qp(q/BJ]IBN boihagNdO3RIDRELL C .
Li?g?ochMy kT pUm+JFBbuxNvaHl\ékfLfLNla@mFavF@Bizk 98QTMERBEFXEDTC?=
~asclli?o?Tlm3el 7 LHxdUALIKREIBL 2 X EDIErMERHrnQI 8 7T 0Cu0DrgUqZAe XwEFEWZME 7=
1_‘?‘ )72 Tm@l@;mw’ul{TF\LNM_*”« iMfuntf/SLgT3kw8aB0XIRpdIAIRWVP chQlCAULT 7=

0 TfUAfTfrOX8S ] eWALRAPGY2TZPDT IyAL( 9F10/ M 3Fp =

ﬂGLOPzﬁuCE,uBmKBRSAGLGSUKQI.cxrui@xPuan,* JOLY6KmpyVe=
L17029Y0bcytzZ2eVpiir zwiWP“AKVfBGZITMmlRIYr"ﬂPb)MHZLflTMHP”—
=72Us-a5cll?0?xBCTEbvAO+1PmOQleepdKgk38PGoOWeat k2 zta+dsyzB8U 1 bhoFt ks 2BBw ) 2=
=?u5—a5uii?@?gﬂTlanA@gjmerFFbuPQfm%3+yKEp6KD@Du+Jquk3§hEulfeanuBgulkm?—

gy exa+EwLNWHFOgg
TVETGE03cH/ YENIWH

?m’ ”\f;I-’rp? ;r:Fél fW/1iwiD

o

i)

fOoCGFh/+o
gpuTdcEFRZ
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=?H$—s“7ii?Q°U=WKLJM+7mV77“ijWbKQNVGﬁylﬂiCSWP+EBp hLlzrDgWAQAVWEndwp Zmz+ 2=
: QPUSYTXOJeabISDTXBRFKAT /HvDud lﬁCmWU?EPMdeZJPITEJUT&{“”?fLFW?“?—
”llﬁwﬁquTan\f Y 6++2YMxd7DSqaghgrAutSQYeredNmdBiRP/ 97 Fe+dG+0aB892/ 2=
11702 HBGMItRp4l8rWOKYPVEAIrFLelokiULECOOg+d 4muXuRI+ﬁT§79¢f1NQVQ1+W—
:ii?“°F=P]ythu/ﬂy JwhaBBPL/BNTVRLYT7 3ur+3d2yML/ PTAdMr FZ30kr vk LOXhi 7=

112Q?RI4AUdT/EZ30dROHIbcdwIFneMl £d9GsVN yySeetBNY1T6CHCPW3IMY 7=
:11?%?+dunF8XD.DPLRI%““fv”zIPP”%fPﬁPlaGﬂ%IquPPIPJmV“'g”imefy&fsz?=
1170 5Ce7sFEL6NEMRRR/4Tu%UsVMRHCOa / o+ 1 6opNags TnTepso?=
: ; ALT1EecpxnUrSBWEQSL I hK+BDryQBsRELBeLC L Tnf LOWAK 2=
:ii?@?ﬁbz@meuUCJU“nmRXG@ZIQth7@0D7KQLHQSMQYIWBQ§;TUGwrWﬂmmLyywnS?=
11?B?Zz007=

@EzLBﬁny ,f” udqulIlHWfy;PlTJmNL@TXLXthQBP304quHUuK<hnnmu@+ vwod s y4AVEYOQuS fMVT7 50nH/Mux 1037 tnKUxs87
YfUIo@EEXI K¢ thONQwFVEHPthEraT?“mwKPpPkinyngZF bATVUﬁ(UﬁTWFU@F”V)Wlh”“TMUmHﬂl@Eqkde/VbUUJLXIPFEWnT
LglWGEB4L+hsIBgdSUlgngil1ITYRY

ft- Eﬁuhduge Eldqiugfif :
MB1471;6:qmHsa’2Mb+0x1l/sAfZ0kgqwr 1DgEVEqladnxVIZ2xetQulkoXhNAAGT3XB2rI2Eex
ﬂpMQLPLhIN) griQ5ce’/Wodmdl Ml(Lﬂyhpfy1L“ff?ﬁ:JgﬁquWGSi:thﬁhﬁfLL+NhzWBULxbpﬁlfrl
UzS8SwWiMeNSeXDhr9IGY6tRBZ61v0ozgBY3MD100Focez2hikszV1dLgzIY61leh/ 28 99Qu+TFmI 3hquGGET L+ BNSwqgez IVNLP+
+A0bTOX AP GBBW AVL%bWHva+UTUGLIGPV§7)oEHJHAUwJFOndHPYLaLLULPvhlBPlvfhximélllfmlﬁgf JJWCZtlmleZadnlp
oo lYQSTIxBUUC2V] zGPKITVNOLIFARAPHSC 74 ZFU+vEh /qRIRgseveAVNeAScowtJo fgMeK/ crg==; 5: CwCeQMOTvES £53y
PIFUTOJIPOGVLAQVWI KEMbACZRMmMA 6a 0+ “GCijmaﬁsgﬁnyXGLEL”WYHV’fjl%HJLHEEV’LHHGYf€ZVrQ;uB%Gﬁf(UNtHI< Munmén
+hoDhKw/ESdSAU4FTYRBNAGamSx ThtREROsoDEy4AOT7 21t /U=; 24 : 5 +52G1lbepRHGMBhgl TUAK3hweWzaoQfVEs fpO5 6 L2RuD3vawdXE+
wygF/Demdha7JOWENIHPLrAVEX 3p 7o FLldXsNTFUZ 5GImy Y Yolzkd=
lcrescft-Exchange-Diagnostics:
L MWHPROSMBL471;7:29P0Q40GrKi3ws 05+ 3wiluks If%TUWTBE@u&ﬁJV EaTHzND
ZUGLE130LB6d4xPyC v WO
5/w4zRWAROVIhhQu/iWNYEGED
B%LywﬂﬁquENLfPJEKﬂ&U?LWUK“l@yyXi7mldpf+ﬁac+lgg31&6VN+PCI@UBS‘CVmVXTKEQThLKL,uG&hlbL4FHfLTQB:SZdeFhX“E
NBKIFKgps 08JtwdvvMYDs yh5VEabdoEMdde +A=
A-ME-Exchange-CrossTenant-OriginalArrivalTime: 06 Apr 2018 22:15:44.9350

(UTC)
A-MS-Exchange-Cross
A MQ—EA<hange Cros
AX-Ms-Exchange-Cros
A-M8-Exchange-Trar

84skYzYi008rGQyyQUG
enozRLTpntMed 3

FlZcc/FY6)oEaWgGPgGGH/+8EI0wihi 17XEh3aw
fbblx“EHVfY/“PCgu%+r7Zx anfyfKCnggif]

relby
8sbhO; 20 WIS 271 roPSNRT 308 gYLAUAX s OEB XMl

Tenant-Network-Message-Id: Bcfelala-769f~ QLQ}—4f 08dbY9c0bLflb3
enant-Id: edbblete’-0lee—debe-286Te-e03cfaldded’
sTenant-FromEntityHeader: Internet
ort-CrossTenantHeadersStamped: MWHPROYMBL471
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Lindsay
- Forwarded by Lindsay Fitzgerald/BC/USEPA/US on 01/02/2013 10:54 AM -

Fromy Suzanne Bessette/AA/USEPA/US

To Lindsay Fitzgerald/DC/USEPA/US@EPA

Diate 12/21/2012 12:07 PM

Subject: Fw: downstream and exporter tech amendment review

Yup, here it is. Shouldn't take more than a few minutes to look through, | hope.

Suzanne F. Bessefte

Attorney-Advisor

Compliance Division

Office of Transportation and Air Quality

U.S. Environmental Protection Agency

Tel: 734.214.4703

Fax: 734.214.4053

- Forwarded by Suzanne Besselte/AAUSERPAUS on 12/21/2012 12:06 PM ——-

From Suzanne Bessette/AA/USEPA/US

Tor Lindsay Fitzgerald/DC/USEPA/US@EPA

Co John Weihrauch/DC/USEPA/US@EPA, Mary Manners/AA/USEPA/US@EPA
Diate 12/20/2012 02:49 PM

Subject: downstream and exporter tech amendment review

Lindsay -

Joe Sopata sent the tech amendment out for review (I think you were on this email) and asked us to remove the parts
that we imported into the RIN fraud rule. | did this in track changes and was hoping you could take a look to make
sure | left in the right stuff and that there's nothing else in there we want to take out. | am 99.99% sure that this is all
correct and consistent with our intent. I'll wait for your thumbs up to send to Joe. Thanks,

Suzanne.

[attachment "EOC12866_Interagency Comments_RFS_Amendments_NPRM_2060-AR21 -
12_14_2012-OTAQAA. docx" deleted by Joe Sopata/DC/USEPA/US]

Suzanne F. Bessette

Attorney-Advisor

Compliance Division

Office of Transportation and Air Quality
U.S. Environmental Protection Agency
Tel: 734.214.4703

Fax: 734.214.4053
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

Dakota Prairie Refining, LLC,
Petitioner, No.
V.

United States Environmental
Protection Agency,

Respondent.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Local Rule of the
Eighth Circuit 26.1A, Petitioner provides the following corporate disclosure
statement:

Dakota Prairie Refining, LLC is a refiner of petroleum products. Dakota
Prairie Refining, LLC is incorporated under the laws of North Dakota, and its
principal office is located at 1250 W. Century Ave., Bismarck, ND 58503. Dakota
Prairie Refining, LL.C is 50% owned by WBI Energy, Inc. and 50% owned by
Calumet Specialty Products Partners, L.P. WBI Energy, Inc. is not a publicly
traded company. Calumet Specialty Products Partners, L.P. is a publicly traded

company.

Appeliate Case: 16-2692  Page: 7 Date Filed: 06/13/2016 Enfry 1D: 4412414
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The Petitioner will file a revised corporate disclosure statement should it
become aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.

DATED: June 10, 2016 PERKINS COIE LLP

=

By: %/M L
LeAnn M. Johnson (DE Bar No. 48640)
Albert M. Ferlo (DC Bar No. 290395)
PERKINS COIE LLP
700 13th Street, N.W.
Suite 600
Washington, D.C. 20005-3960
Telephone: 202.654.6209
Facsimile: 202.654-9943
LeAnnJohnson@perkinscoie.com
AFerlo@perkinscoie.com

Attorneys for Petitioner
Dakota Prairie Refining, LLC

Appellate Case: 16-2682  Page: 8 Date Filed: 08/13/2016 Eniry 1D 4412414
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Subject: Fw: Documents for SLJ
To: CN=Charles Ingebretson/OU=DC/O=USEPA/C=US@EPA CN=Bill

Wehrum/OU=DC/O=USEPA/C=US@EPA CN=Michael Catanzaro/OU=DC/O=USEPA/C=US@EPA
Cc:

From: CN=Robert Meyers/OU=DC/O=USEPA/C=US
Submit Time: 3/1/2007 02:48:53

These are documents from last week

Robert Meyers/DC/USEPA/US

ToBetsy White/DC/USEPA/US

02/21/2007 04:30 PM
cc

SubjectDocuments for SLJ

Attached are 3 documents. Two documents are intended for 730 briefing. | have also attached the WH
document for Principals in cas this hadn't been previously transmitted to

himAFSSummary.dog AF5Summary.d AFSUnresolved Issues for Alternative Fuel

Standard.doc AFSUrniesalved lssues for Alemative Fuel Standard doc AFSOpenQuesinternalDoc.doc

AFEDpaﬂE&uéQ ntemallloc. doc
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